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Recent efforts at regulatory reinvention have consisted mostly of attempts to
constrain agency discretion through the imposition of judicial, congressional, or
executive oversight of agency activity. In this Article, Professor Jody Freeman
argues that these reform efforts do not respond to the most serious weaknesses
of rule making, implementation, and enforcement, many of which are the
result of an adversarial administrative decision-making process driven by the
theory and practice of interest representation. Professor Freeman proposes a
model of collaborative governance as an alternative to the model of interest
representation, arguing that the assumptions that inform interest repre-
sentation limit its explanatory capacity and normative appeal. Collaborative
governance requires problem solving, broad participation, provisional solu-
tions, the sharing of regulatory responsibility across the public-private divide,
and a flexible, engaged agency. Using examples from health and safety and
environmental regulation at the OSHA and the EPA, Professor Freeman
illustrates how regulatory negotiation and the EPA's Project XL embody ele-
ments of a collaborative model. She then explains why, despite their promise,
these experiments fall short of the collaborative ideal. Professor Freeman next
describes the most common objections to such "cooperative," "coregulatory,"
or "reflexive" processes-that they undermine legitimacy by reducing account-
ability and subdelegate public responsibilities to private parties---and explains
that the typical response to such concern, which is to constrain agency discre-
tion, itself frustrates the collaborative impulse. While collaboration may
require greater deference to agency decision making at a minimum, Professor
Freeman argues that the pursuit of collaboration requires a willingness to tran-
scend traditional debates about agency discretion and to experiment with non-
traditional forms of accountability.
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INTRODUCTION: REGULATORY REFORM

This is a portentous moment for the administrative state. Regulation
is currently under attack from all quarters as inefficient, ineffective, and
undemocratic. That the rule-making process is ossified, that implemen-
tation is inconsistent, and that enforcement is at best sporadic are by now
uncontroversial claims. The solutions, however, are far from clear. Over
the last fifteen years, in response to widespread regulatory "malaise,"' legal
scholars have prescribed a variety of cures, ranging from greater judicial
deference to agency decision making on the one hand, to an intensification
of executive, congressional, and judicial oversight of agency discretion on
the other. Many recent proposals aim to improve the analytic basis of
agency decision making through more and better cost-benefit analysis, risk
assessment, and hazard ranking.2 While these suggestions are not new,
murmurs over reform have built to a crescendo. Not since the New Deal
has the direction of the administrative state been subject to such contesta-
tion. The language of regulatory reinvention is ubiquitous.'

1. See Philip]. Harter, Negotiating Regulations: A Cure for Malaise, 71 GEO. L.J. 1 (1982).
2. See NATIONAL ACADEMY OF PUB. ADMIN., SETTING PRIORITIES, GETiNG RESULTS:

A NEW DIRECTION FOR THE ENVIRONMENTAL PROTECTION AGENCY 1, 3 (1995); Donald T.
Homstein, Reclaiming Environmental Law: A Normative Critique of Comparative Risk Analysis, 92
COLUM. L. REV. 562 (1992); see also OFFICE OF THE VICE PRESIDENT, IMPROVING REGULATORY
SYSTEMS: ACCOMPANYING REPORT OF THE NATIONAL PERFORMANCE REVIEW 30 (1993)
[hereinafter NPR ACCOMPANYING REPORT] (recommending that agencies concentrate on the
most serious environmental, health, and safety risks and advocating risk ranking to enable agen-
cies to better prioritize among regulatory goals). In 1995, the newly elected republican Congress
proposed legislation imposing a six-month moratorium on all new regulations and a rigorous
cost-benefit and risk-assessment analysis for both existing regulations and those proposed follow-
ing the moratorium. See Risk Assessment and Communication Act, H.R. 1022, 104th Cong.
(1995). The bill required proposed regulations protecting health, safety, and the environment to
undergo a detailed assessment of how effectively the rules would reduce risks to the public and
also required agencies to certify that the costs of compliance are justified by the anticipated
benefits. Risk assessments would be reviewed by expert panels that could include industry repre-
sentatives and would be subject to judicial review. The bill was incorporated into the Job
Creation and Wage Enhancement Act, H.R. 9, 104th Cong. (1995). See also Comprehensive
Regulatory Reform Act, S. 343, 104th Cong. (1995) (seeking to impose elaborate cost-benefit
and risk-analysis obligations on agencies prior to their issuing major rules); Congressional
Responsibility Act, H.R. 2727, 104th Cong. (1995) (seeking to require that proposed regu-
lations, including interpretive rules and statements of policy, be submitted to Congress for a vote
of approval or disapproval within 60 days).

3. See THOMAS 0. MCGARITY, REINVENTING RATIONALITY: THE ROLE OF REGU-
LATORY ANALYSIS IN THE FEDERAL BUREAUCRACY (1991); Nicholas W. Allard, Reinventing Rate
Regulation, 46 FED. COM. L.J. 63 (1993); Steven J. Groseclose, Reinventing the Regulatory Agenda:
Conclusions from an Empirical Study of EPA's Clean Air Act Rulemaking Progress Projections, 53
MD. L. REV. 521 (1994); Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory State,
62 U. CHI. L. REV. 1 (1995); Jerry L. Mashaw, Reinventing Government and Regulatory Reform:
Studies in the Neglect and Abuse of Administrative Law, 57 U. PITT. L. REV. 405 (1996); Peter F.
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But, one wonders, reinvention to what end?
Although many of the reforms previously listed have been adopted

into law in whole or in part,' we still lack a clear vision of the goals of
regulatory reform or the means for evaluating progress. As a result, reforms
risk pulling the administrative state in different directions simultaneously
or in the wrong direction entirely. Scholars and practitioners may, with
the best intentions, create a patchwork of solutions that leave us more or
less where we started, or perhaps still worse off. This Article is an effort to
provide guidance during a critical moment of reflection and reform. Its
purposes are threefold: (1) to offer a normative vision of collaborative gov-
ernance against which to evaluate proposals for reform; (2) to illustrate how
some innovative administrative processes, such as regulatory negotiation
and negotiated permitting, embody elements of the collaborative model;
and (3) to argue that pursuing collaboration requires efforts to transcend
familiar debates about controlling agency discretion and to experiment
with nontraditional forms of accountability.

The Article consists of four parts. In Part I, I propose a normative
model of collaborative governance that seeks to respond to complaints
about the failings of contemporary regulation. Normative claims about the
goals of regulation are either explicit or implicit in scholarly critiques of
what ails the administrative state. Most scholars profess commitments to
both efficacy and legitimacy' and therefore seek reform that will produce

Drucker, Really Reinventing Government, ATLANTIC MONTHLY, Feb. 1995 (arguing that the need
for reform is so severe that slashing bureaucracies is inadequate, and suggesting that reforms in
the private sector be adopted in the public sector). In the wake of the 1994 election, the
Clinton Administration made reinventing government one of its priorities. See NPR
ACCOMPANYING REPORT, supra note 2.

4. See Clinton Executive Order No. 12,886 requiring cost-benefit analysis for "major"
rules and annual regulatory-impact analysis. The Unfunded Mandates Reform Act of 1995, Pub.
L. No. 104-4, reprinted in 1996 U.S.C.C.A.N. (109 Stat.), imposes a number of procedural and
analytic requirements on agencies planning to promulgate regulations with significant inter-
governmental mandates. Among other things, agencies must provide notice and opportunity for
hearing and must perform an analysis to consider alternatives. The Small Business Regulatory
Enforcement and Fairness Act, 5 U.S.C.A. § 801 (West Supp. 1996), requires congressional
review of major agency regulations. An agency must submit to the General Accounting Office a
report, a cost-benefit analysis, and other "required" information relevant to the agency's compli-
ance with other statutes. Congress can then veto the rule by enacting a joint resolution of
disapproval.

5. The crisis of legitimacy in administrative law stems from the lack of constitutional
status accorded to administrative agencies and the need for oversight from the three branches of
government to ensure that agency decision making is accountable to the public. Legitimacy is
thus often conflated with the concept of accountability. Ensuring the legitimacy of agency deci-
sions usually is conceptualized in terms of controlling agency discretion to ensure fidelity to con-
gressional statutes. Judicial review is not the only tool for controlling discretion, but it has
historically played an important role. Different historical "models" of administrative law have
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high-quality solutions for which decisionmakers are accountable.' The

vision of collaboration articulated in Part I is consistent with these general

commitments, but may differ from other normative models in its specifics.

I contrast collaborative governance with the interest representation

theory of administrative law7 to illustrate the limits of interest represen-

tation as an explanatory tool and a normative model. Interest represen-

tation relies on a pluralist theory of legitimacy to finally solve the problem

of administrative discretion.8 I argue that the vocabulary of pluralism is

incapable of fully capturing the dynamics that have emerged in recent

administrative processes, such as regulatory negotiation and negotiated per-
mitting. Moreover, interest representation has limited normative appeal; it

assumes that regulatory policy should be the product of bargaining and
trade offs struck by representative groups with the power to delay and

obstruct agency decision making.9

featured different mechanisms to control discretion and ensure legitimacy, such as reliance on an
agency's "expertness," stringent judicial review, and demanding executive oversight. See
CHRISTOPHER F. EDLEY, JR., ADMINISTRATIVE LAW: RETHINKING JUDICIAL CONTROL OF

BUREAUCRACY 11 (1990); Robert L. Rabin, Federal Regulation in Historical Perspective, 38 STAN.

L. REV. 1189, 1320-21 (1986); Richard B. Stewart, The Reformation of American Administrative
Law, 88 HARV. L. REV. 1667, 1805 (1975).

6. See, e.g., Pildes & Sunstein, supra note 3, at 8 ("The key task for those interested in
regulatory performance is to find ways of simultaneously promoting economic and democratic
goals.'); Susan Rose-Ackerman, Progressive Law and Economics-And the New Administrative Law,
98 YALE L.J. 341, 348-49 (1988) (advocating the use of economic analysis in administrative law
to evaluate the efficiency of substantive outcomes and arguing that this will improve the
accountability of Congress to the public). Among scholars, quality is often measured in terms of
efficiency. I use efficacy to describe a broader conception of quality. See infra note 62 and
accompanying text.

7. See Stewart, supra note 5, at 1760-62.
8. By this I mean that interest representation relies on a "surrogate political process,"

enforced by the judiciary, to ensure that agency decision making is accountable and that agencies
do not venture beyond the bounds of their delegated mandates. See Stewart, supra note 5, at
1670. Courts imposed interest representation through stringent review, broadened standing (in
both court and agency proceedings), the formalization of previously informal processes requiring
that participants be given participation rights, and the requirement that agency consideration of
their interests be reflected in the administrative record. See id.

9. As a result of enhanced rights to participate, parties are capable of blocking agency
decision making through litigation and procedural delay. In the context of rule making, this
enhanced power enables private groups to exert influence by bargaining with each other and the
agency over the content of regulatory policy. This threatens to undermine the "public interest"
that agency officials may see themselves pursuing, thereby reducing the agency to a broker. Such
a vision of agency policy as the result of bargaining has much in common with Public Choice
theory, which treats legislators, administrators, and private parties alike as self-interested bar-
gainers, but it is less reductive and leaves open the possibility that the participants may be moti-
vated by more than mere self-interest. Public Choice theorists explain regulatory choices as
deals in which some purely private interests prevail over others. See Frank 1. Michelman, Political
Markets and Community Self-Determination: Competing Judicial Models of Local Government
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I argue that the goals of efficacy and legitimacy are better served by a
model that views the administrative process as a problem-solving exercise
in which parties share responsibility for all stages of the rule-making pro-
cess, in which solutions are provisional, and in which the state plays an
active, if varied, role.'0 While it is undoubtedly possible to show that there
are elements of interest representation in collaborative governance, I dis-
tinguish them to underscore that collaboration requires us to focus on
adaptive problem solving whereas interest representation seems riveted on
controlling agency discretion.

The examples in Part II illustrate how some elements of the collabo-
rative model have taken concrete shape in the form of recent administra-
tive decision-making processes. Here I rely on empirical research from two
regulatory negotiations and two permits negotiated as part of the Environ-
mental Protection Agency's (EPA) Project XL." In the first example, the
EPA convenes government agencies, industry representatives, and an
environmental group to negotiate standards for controlling leaks of toxic
chemicals from valves and pumps at chemical facilities.' In the second
example, the Occupational Safety and Health Administration (OSHA)
convenes government agencies, labor representatives, and management
groups to negotiate a rule to ensure fall protection for workers erecting steel

Legitimacy, 53 IND. L.J. 145, 148-50 (1977-1978) (comparing Public Choice and public interest
models). See generaUy Theory of Public Choice Symposium, 74 VA. L. REv. 167 (1988).

10. In a model of collaborative governance, legitimacy may be guaranteed through reli-
ance on mechanisms that are not primarily discretion constraining. For example, corporate self-
monitoring and disclosure, third-party oversight, greater community participation, and more
shared responsibility among public and private parties may provide accountability. Most signifi-
cantly, a focus on collaboration forces us to reconsider what constitutes legitimacy in the context
of administrative decisions and to confront the fact that the mechanisms on which we tradition-
ally rely to provide it (discretion-constraining devices imposed from above) often act as obstacles
to sound and implementable public policy. For a discussion of the implications of collaboration
for legitimacy, see infra Part IV.

11. The research in this part consists of direct observations by the author, interviews with
over 30 participants (including government officials, corporate officers, nongovernmental
organizations, public interest group representatives, mediators, and lawyers), a review of relevant
meeting minutes and agency dockets, and reliance on independent accounts of negotiations by
other scholars and practitioners. Interviews and follow-up interviews were conducted either in
person in New York, Boston, Washington D.C., or Los Angeles, or on the telephone between
July 1993 and March 1997. Some quotes are attributed to "anonymous" interview subjects out of
deference to their wishes. All tapes and notes of interviews are on file with author.

12. The equipment leaks rule is a subpart of the larger project of regulating hazardous air
pollutants under the amended Clean Air Act, 42 U.S.C. §§ 7401-7671 (1994). See infra note
114 and accompanying text.
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buildings. 3 In the two permitting examples, the EPA facilitates a process
in which stakeholders negotiate the contents of a comprehensive multi-
year permit intended to replace the many individual permits that firms
normally obtain in order to comply with a variety of environmental laws. 4

The XL permits provide various kinds of regulatory relief to companies,
including preapproval of manufacturing process changes and "trades" of
one kind of pollutant (or one medium of pollution) for another, in
exchange for improved environmental performance beyond current regula-
tory requirements.

These illustrations demonstrate that multi-stakeholder processes are
promising not solely because they bring techniques of alternative dispute
resolution to public policy making and facilitate bargaining by groups that
would otherwise litigate rules. 5 Rather, they are promising because they
are more likely than the traditional rule-making process to be sites at which
regulatory problems are redefined, innovative solutions devised, and institutional
relationships rethought in ways that are likely to increase both quality and legiti-
macy. As we shall see, face-to-face negotiation and a willingness to trade
interests may be a necessary condition for collaboration, but it is not always
sufficient.

In Part III, I explore why, despite their promise, these processes none-
theless fall short of the normative model of collaboration described in Part
I. The analysis in this part sheds light on the incentives needed to encour-
age collaboration and delineates the conditions most favorable to its emer-
gence. There are myriad reasons why collaborative governance remains an
ideal and not a reality. For example, while regulatory negotiation can fos-
ter creative problem solving, the process is ultimately structured in a way
that limits creativity and draws parties toward "split-the-difference" bar-
gaining. The still-dominant conception of environmental and health and
safety rules as one-time, often numerical limits can be an obstacle to gener-

13. The central task was to establish heights at which workers involved in different
construction-related activities would be tied to the building by lanyards or belts, in order to
prevent falls. See infra note 152 and accompanying text.

14. The permits grant firms flexibility to make process changes and increase emissions up
to specified levels without having to secure the individual approvals normally required under the
traditional regulatory regime. Firms are only eligible to participate in this permitting process,
known as Project XL, if they can guarantee that the terms of the negotiated agreement will pro-
vide superior environmental benefits over the traditional permitting regime. See Regulatory
Reinvention (XL) Pilot Projects, 60 Fed. Reg. 27,282, 27,287 (1995).

15. See LAWRENCE SUSSKIND & JEFFREY CRUIKSHANK, BREAKING THE IMPASSE:
CONSENSUAL APPROACHES TO RESOLVING PUBLIC DISPUTES (1987).
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ating different approaches, such as rolling standards, continuous improve-
ment programs, or certification schemes. The persistence of prevailing
models of accountability makes experimentation with different allocations
of regulatory authority almost impossible; for instance, we might not
recognize the virtues of a system in which information is disclosed to, and
monitoring performed by, community groups or third-party auditors,
because it does not conform to the familiar model of governmental
oversight.

In Part IV, I describe the obstacles that remain in pursuing a collabo-
rative model. Most significant among these are concerns about a lack of
accountability, suspicions about subdelegation to private groups, and fears
of unfettered agency discretion. I argue that the usual response to such
concerns, which is to increase the use of discretion-constraining instru-
ments, may actually frustrate the goals of collaboration.

I. COLLABORATIVE GOVERNANCE

A. The Critique

Academic protestation notwithstanding, it is perhaps an exaggeration
to suggest that the administrative state is in a state of crisis. Agencies still
promulgate thousands of rules, and most survive judicial review.'6 Yet even
if there is no "crisis," much is terribly wrong. In a study of informal rule
making 7 in the late 1980s, Professor Thomas McGarity pronounced the

16. See Colloquy, The Fifth Annual Robert C. Byrd Conference on the Administrative Process:
The First Year of Clinton/Gore: Reinventing Government or Refining Reagan/Bush Initiatives?, 8
ADMIN. L.J. AM. U. 23, 41-43 (1994) [hereinafter Reinventing or Refining] (discussing a study
conducted by Judge Patricia Wald that indicates that a very small percentage of rules ultimately
fail to survive judicial review); see also Patricia M. Wald, Judicial Review in Midpassage: The
Uneasy Partnership Between Courts and Agencies Plays On, 32 TULSA L.J. 221, 232 (1996) ("[Tlhe
percentage of instances in which we send the agency decision or rule back for retooling stays
roughly the same, 22%, during regulatory expansion or deregulation, during downsizing and
regulatory 'reform,' and across the spectrum of regulatory philosophies, administrations and
judges."). One scholar's review of the petitions challenging the EPA rules filed in the D.C.
Circuit between 1979 and 1990 claims that the challenged rule was affirmed in its entirety in just
over half of the cases. See Cary Coglianese, Assessing Consensus: The Promise and Performance of
Negotiated Rulemaking, 1997 DUKE L.J. (forthcoming 1997) (manuscript at 42 n.214, on file with
author).

17. Informal rule making is governed by the Administrative Procedure Act, 5 U.S.C.
§ 553 (1994), which requires public notice and comment prior to a rule's promulgation. The
procedure mandated by the Act has been augmented through judicial review. See Motor Vehicle
Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Citizens to Preserve Overton
Park v. Volpe, 401 U.S. 402 (1971). Congress has also mandated more demanding "hybrid" pro-
cedures in a number of statutes. See Harter, supra note 1, at 5 (noting that Congress has regularly
supplemented Administrative Procedure Act (APA) rule-making procedures).
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system "ossified,' 8 and there is no evidence to suggest that this condition
has abated in recent years.' 9 Indeed, one could argue that the increasing
analytic requirements imposed on agencies and the reinvigoration of
aggressive judicial review in recent appellate cases makes the ossification
that Professor McGarity complained of even worse.' ° Perhaps even more

18. Thomas 0. McGarity, Some Thoughts on "Deossifying" the Rulemaking Process, 41 DUKE
L.J. 1385, 1397-98 (1992) (arguing that ossification is the result of competing oversight mecha-
nisms, factional exploitation of notice and comment, and the complexity of the rule-making
process).

19. There appears to be consensus that the rule-making process is excessively costly, rigid,
and cumbersome, and that it creates perverse incentives that conspire to undermine sound public
policy. It is often claimed that in the late 1980s, up to 80% of the rules promulgated by the EPA
were challenged in federal court. See William D. Ruckelshaus, Environmental Protection: A Brief
History of the Environmental Movement in America and the Implications Abroad, 15 ENVTL. L. 455,
463 (1985) (Ruckelshaus was the administrator of the EPA from 1970-1973 and 1983-1985).
This 80% figure has been repeated in a number of scholarly articles but has recently been under-
mined by an empirical study claiming that the rate is actually somewhere between 19% and 35%.
See Coglianese, supra note 16, at 34-36. Still, even this rate of litigation over significant rules
can be extremely expensive and time consuming. Another empirical study of rule making under
the Clean Air Act amendments concluded that rule making has become less effective and more
time consuming over time due to both internal agency factors and external oversight. See
Groseclose, supra note 3, at 529. Such a finding coheres with other studies concluding that
regulatory delay is staggering. See Jerry L. Mashaw, Improving the Environment of Agency
Rulemaking: An Essay on Management, Games, and Accountability, LAW & CONTEMP. PROBS.,
Spring 1994, at 185.

20. See legislation cited supra note 4. While the Supreme Court rebuked the D.C. Circuit
in Vermont Yankee Nuclear Power Corp. v. National Resources Defense Council, Inc., 435 U.S. 519
(1978), for using "hard look" review to excessively proceduralize informal rule making, agencies
continue to create informal rule-making records as if "hard look" review was inevitable, and
appellate courts continue to engage in it under the auspices of the arbitrary and capricious stan-
dard of review. For example, in three cases involving health and safety regulation, appellate
courts have engaged in probing, substantive review of regulations that did not appear to be justi-
fied on a cost-benefit analysis or that made trade offs between regulatory commitments that
seemed, in the courts' view, unreasonable. See Competitive Enter. Inst. v. National Highway
Traffic Safety Admin., 956 F.2d 321, 327 (D.C. Cir. 1992) (The court set aside and remanded
NHTSA's decision to terminate a rule-making proceeding on whether to lower Corporate
Average Fuel Economy (CAFE) standards. Plaintiffs argued that higher fuel efficiency standards
lead automakers to downsize cars, that smaller cars are less safe, and that therefore higher stan-
dards lead to more highway fatalities. The court held that the failure to consider safety implica-
tions of the standards was arbitrary and capricious. The regulations were ultimately sustained.).
See Competitive Enter. Inst. v. National Highway Traffic Safety Admin., 45 F.3d 481, 482 (D.C.
Cir. 1995); see also Corrosion Proof Fittings v. EPA, 947 F.2d 1201, 1229-30 (5th Cir. 1991)
(vacating and remanding an EPA decision to ban virtually all uses of asbestos under the Toxic
Substances Control Act, without adequately considering the cost and despite the availability of
regulatory alternatives); International Union, UAW v. Occupational Safety & Health Admin.,
938 F.2d 1310, 1312-13, 1321 (D.C. Cir. 1991) (The court set aside and remanded the OSHA's
lockout/tagout rules, which mandate safety devices for industrial energy-generating equipment.
The court interpreted the Occupational Safety and Health Act to narrow the agency's discretion
in setting the standards and held that the agency was permitted to engage in cost-benefit analy-
sis, which it had not done. The court instructed the OSHA to reconsider the lockout/tagout
rules in light of its newly limited discretion.).
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troubling is the appearance that agencies increasingly rely upon regulatory
instruments, such as interpretive rules, policy statements, guidance docu-
ments, enforcement discretion, and even press releases, which do not
require notice and comment, as a way of avoiding the relatively demanding
procedural requirements of informal rule making.2' Such practices threaten
to further undermine the legitimacy of the rules produced by removing
even the pretense of public access and participation.22

1. Rule Making

The focus in recent reform proposals on increasing or diversifying
oversight mechanisms assumes that the central problem of administrative
law and process continues to be unconstrained agency discretion." These

21. See Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals and
the Like-Should Federal Agencies Use Them to Bind the Public?, 41 DUKE L.J. 1311, 1319 (1992)
(arguing that such "informal" mechanisms may allow an agency to operate at a lower level of
visibility than that associated with notice and comment rule making). There appears to be no
strong empirical support for the claim that agencies actively seek to avoid rule making. But cf.
Michael Asimow, California Underground Regulations, 44 ADMIN. L. REV. 43, 60-61 (1992)
(cataloguing techniques by which agencies avoid state APA rule-making procedures). As one
study demonstrates, it is extremely difficult to quantify the frequency with which agencies resort
to informal instruments such as interpretive rules and policy statements. See James T. Hamilton
& Christopher H. Schroeder, Strategic Regulators and the Choice of Rulemaking Procedures: The
Selection of Formal vs. Informal Rules in Regulating Hazardous Waste, LAW & CONTEMP. PROBS.,
Winter 1994, at 111. Nonetheless, academics and practitioners seem concerned that the
cumbersome nature of notice and comment and judicial review creates the temptation to use
interpretive rules and policy statements to avoid section 553 requirements. See Reinventing or
Refining, supra note 16, at 38, 52; Jerry L. Mashaw & David L. Harfst, Inside the National Highway
Traffic Safety Administration: Legal Determinants of Bureaucratic Organization and Performance, 57
U. CHI. L. REV. 443 (1990) (recounting how judicial review of automobile safety regulation
paralyzed the National Highway Traffic Safety Administration and led it to resort to safety
recalls instead of rule making); Richard J. Pierce, Jr., Two Problems in Administrative Law: Political
Polarity on the District of Columbia Circuit and Judicial Deterrence of Agency Rulemaking, 1988 DUKE
L.J. 300.

22. It appears that the more formalized agency decision making has become, the more
agencies have sought to avoid formal processes. The flight from formalization dates to the incep-
tion of the Administrative Procedure Act. The initial effect of creating section 553 procedures
was to shift much agency decision making from the more formalized constraints associated with
adjudication to informal rule making. Now that rule making has become increasingly proce-
duralized and burdensome due to congressional mandates, judicial review, and executive over-
sight, the trend appears to be toward alternative processes that avoid the need for notice and
comment or render it a formal afterthought, such as exercising enforcement discretion or issuing
interpretive rules and policy statements. These informal instruments insulate agencies from the
need to provide for, and defend against, public participation. See 5 U.S.C. § 553(b)(3)(A)
(1994).

23. There are recent signs that all three branches of government remain, to greater or
lesser extents, committed to an adversarial regulatory paradigm in which the primary goal is to
control agency discretion. See supra note 2 (citing several regulatory reform bills). While the
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proposals seem unresponsive to a number of important arguments about
other obstacles to sound governance. 4 There are, in fact, a variety of
reasons beyond broad delegations and a failure to use cost-benefit analysis
why informal rule making is not conducive to producing effective, imple-
mentable, and legitimate rules. Some, but not all, of these problems are
well canvassed in the academic literature." One frequently noted com-
plaint is that the indirect nature of rule making tends to undermine prob-
lem solving and reward adversarialism." Because the agency is the focal
point of informal rule making, parties miss opportunities to engage con-
structively with each other in a sustained way. 7 They often take extreme

bills did not pass, they are emblematic of a political moment in which agencies are seen to be
dangerously irrational. See supra note 4 and supra note 20.

24. See EDLEY, supra note 5, at 11 (arguing that the focus on discretion is not very helpful
to pursuing sound governance).

25. See Harter, supra note 1; McGarity, supra note 18; see also CARNEGIE COMM'N, RISK
AND THE ENVIRONMENT: IMPROVING REGULATORY DECISiONMAKING 107-09 (1993)
(concluding that rule making or revision takes an excessively long time, that many needed rules
are never promulgated, and that many obsolete rules are never rescinded).

26. See Harter, supra note 1, at 19-23. Specifically, Harter identifies these grievances
about the regulatory process: (1) agencies and private parties tend to take extreme positions; (2)
parties may be reluctant to show data that may be abused or reveal weaknesses; (3) it is difficult
for parties to join forces to directly address factual and policy questions; (4) parties have diffi-
culty expressing true concerns for fear of losing on minor issues without gaining concessions; (5)
parties raise every issue with equal emphasis and raise more issues than may be necessary in order
to preserve them for later; (6) parties present their concerns to the decisionmaker rather than
directly to each other; (7) the issues in controversy may be limited to those within the jurisdic-
tion of the forum though they may not be what truly separates the parties; (8) adversarial
processes are unsuitable for resolving polycentric disputes involving many parties and many pos-
sible outcomes; (9) parties engage in defensive research to bolster the factual record supporting
their positions; (10) the adversarial process breeds specialists whose expertise is the process itself
and encourages actual decisionmakers to abdicate responsibility to them; and (11) dialogue
about and exploration of creative solutions to resolve vexing problems is inhibited.

27. The view that parties tend to be reactive and critical appears to be prevalent among
industry lawyers and agency officials familiar with health, safety, and environmental regulation.
See Interview with Deborah Dalton, Deputy Director, EPA Regulatory Negotiations Project (July
25, 1994) ("Usually, we get sent lots of information in the comment process but it's all in their
(the parties'] own self-interest. They tell the story from one point of view and exclude other
views. It's like a hearing, but no one hears each other."); Interview with David Doniger, former
senior attorney, Natural Resources Defense Council and Assistant Deputy Administrator, EPA
Office of Air and Radiation (July 26, 1994); Interview with David Menotti, former EPA counsel
and partner, Shaw, Pittman (July 25, 1994) ("There's nothing more frustrating than traditional
rulemaking where you have to do a vast amount of research in order to make submissions when
the rule is proposed and the client hasn't done it. They say, 'the lawyers will think of something'
and the lawyers wing it."); Interview with Ellen Siegler, former EPA counsel and senior attorney,
American Petroleum Institute (July 25, 1994). Attitudes about the utility of the notice and
comment process and the behavior of parties are likely to vary with different agencies and across
different regulatory contexts. Scholars do seem to think, however, that in general, "hard look"
review of informal rule making has encouraged parties to submit "voluminous comments, that
include multiple objections, criticisms, and proposed alternatives, each supported by lengthy
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positions in notice and comment, preferring to posture in anticipation of
litigation rather than focus on the regulatory problem posed by the
agency. This encourages the agency to compromise or split the difference
between competing positions,29 which can constrain the range of solutions
to numeric limits or standards that fall somewhere between the poles
represented by the parties. Notice and comment also undermines the
implementation of rules by failing to encourage dialogue and deliberation
among the parties most affected by them. This is one of the key criticisms
that motivated proposals for stakeholder negotiation of rules. Reformers
believed that if parties had no "ownership" over the rule-making process,
they would be less likely to view rules as legitimate.

Other problems receive relatively less academic attention, but none-
theless ought to be considered in any attempt at reform. For example, the
notice and comment process often fails to make the best use of available
data and information. This is in part a product of timing: only after the
Notice of Proposed Rule Making (NPRM) do parties supply detailed argu-
ments about the technical and practical difficulties of implementing a rule,
instead of much earlier when the information might be more valuable to
the agency in formulating the proposed rule.30 Also, because the agency

studies and arguments ... including many conflicting studies that challenged the major factual
predicates for the proposed rule." Richard J. Pierce, Jr., Rulemaking and the Administrative
Procedure Act, 32 TULSA L.J. 185, 192-93 (1996).

28. In the context of environmental and health and safety regulation, parties have increas-
ingly treated the rule-making process as a time to prepare for litigation. Many practitioners agree
that parties often use the notice and comment process as a means of entrenching positions and
building a record, rather than as an opportunity for problem solving. Furthermore, when the
agency is under threat of a lawsuit and its relationship with a stakeholder or public interest group
is primarily adversarial, agency officials are likely to view that party as a threat, instead of a
potential partner. See Interview with Deborah Dalton, supra note 27; Interview with David
Doniger, supra note 27; Interview with David Menotti, supra note 27; Interview with Ellen
Siegler, supra note 27.

29. This is likely to occur, for example, when the debate concerns how stringent a stan-
dard to set in light of incomplete or dubious scientific and technical data. To take just one
example, the "split the difference" policy was illustrated by the EPA's approach to setting an
ozone standard in light of scientific uncertainty and political pressure. See MARC K. LANDY ET
AL., THE ENVIRONMENTAL PROTECTION AGENCY: ASKING THE WRONG QUESTIONS FROM
NIXON TO CLINTON 63-75 (1994).

30. The agency may actively seek information and advice from knowledgeable members of
the regulated class or intended beneficiaries prior to publishing the proposed rule. See
CORNELIUS KERWIN, RULEMAKING: How GOVERNMENT AGENCIES WRITE LAW AND MAKE
POLICY (1994). Indeed, section 553 of the APA does not prevent parties from picking up the
telephone to call agency officials. Nonetheless, contact with agency officials prior to NPRM
publication in the Federal Register is informal and ad hoc. Detailed comments are filed as part of
the record only after publication of the NPRM. The informal contact is also quite different from
structured, face-to-face, consensus-based processes that result in a formal agreement by parties
not to challenge the rule.
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must first actually propose a rule in order to invite comment, the definition
of the regulatory problem can be frozen at the time of the NPRM, thus cir-
cumscribing at the outset which data and information will be relevant and
which will be extraneous. As a result, an agency may frame regulatory
problems at the early stages of a rule making in a way that limits rethinking
at later junctures.

Moreover, informal rule making and implementation suffers from a
conceptual divide between legitimate public and private roles in govern-
ance. Because private parties are viewed as purely self-interested and unac-
countable, the agency alone promulgates, implements, and enforces
regulations; the agency alone is responsible for protecting the public inter-
est. In traditional rule making, interest groups, private parties, and local
communities are experienced as a threat to the integrity and expertise of
the agency. As a result, regulation overburdens agencies and undervalues
the capacity of nongovernmental groups to participate in governance.

A related conceptual limitation is the assumption that agencies have,
and ought to have, a consistent role or institutional purpose. In other
words, agency officials frequently see themselves in only one institutional
light, as part of, for example, an "enforcement agency""1 or a "development
agency." 32 Even when a new administration attempts to radically shift an
agency's priorities, the agency may shed its institutional identity only
reluctantly. Career staff, many of whom are likely to outlast political
appointees, may resist changes that conflict with their own view of the
agency's statutory mission, sometimes by appealing to Congress.33 Even

31. The EPA is a classic example of an enforcement agency in that its institutional mission
since its creation has been to enforce compliance with environmental statutes through primarily
command and control strategies. The enforcement function consumes a significant percentage of
its resources and the agency's organizational structure facilitates the concentration on enforce-
ment. See JOEL A. MINTZ, ENFORCEMENT AT THE EPA: HIGH STAKES AND HARD CHOICES
(1995); EVAN J. RINGQUIST, ENVIRONMENTAL PROTECTION AT THE STATE LEVEL 20, 36
(1993); Lawrence Susskind et al., The Risks and Advantages of Agency Discretion: Evidence
from EPA's Project XL Experience, Environmental Technology and Public Policy Project 11-12
(June 1997) (unpublished manuscript, on file with author). But cf. Robert R. Kuehn, The Limits
of Devolving Enforcement of Federal Laws, 70 TUL. L. REV. 2373, 2390 n.61 (1996) (claiming that
the EPA's enforcement-related costs in 1994 consumed only 10% of its budget).

32. The Army Corps of Engineers is the prototypical development agency. See DANIEL A.
MAZMANIAN & JEANNE NIENABER, CAN ORGANIZATIONS CHANGE? (1979) (tracing the his-
tory of the resistance by the Army Corps of Engineers to altering its mission of building large
water-resource development projects, even in the face of legislation requiring it to consider
environmental impacts and involve the public in project planning).

33. The tenure of Reagan appointee Ann Gorsuch as Administrator of the EPA was
marked by staff resistance to the administration's attempt to change the agency's goals. See Riley
E. Dunlap, Public Opinion and Environmental Policy, in ENVIRONMENTAL POLITICS AND POLICY
63, 97 (James P. Lester ed., 1995). On staff conflicts with Gorsuch and the role played by a con-
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when agency staff wish to change course, institutional culture and reward
systems do not shift overnight. Whether intentional or not, however,
clinging to a rigid institutional identity can have a pernicious effect: it may
create a culture of insularity and defensiveness that impedes an agency's
ability to adapt its role in the face of new and different kinds of regulatory
problems.

Rules produced through notice and comment are also resistant to
revision and adaptation. This resistance may stem from four factors. First,
a rule may be viewed as a discrete event-a transaction rather than a pro-
cess. Second, the enormous resources required to successfully promulgate a
rule under current conditions can create disincentives to reconsider it.14

Third, frequent revision is viewed as creating uncertainty for parties that
must make decisions based on their expectations of the rule. Finally, a rule
is usually intended to be universally applied, not tailor-made to specific
contexts or parties.35

2. Implementation and Enforcement

Just as reform proposals that focus on constraining agency discretion
fail to address these rule-making weaknesses, they are even less responsive
to the problems of rule implementation and enforcement. These two
stages of the regulatory process also attract and deserve considerable criti-
cism. In this subsection, I describe the EPA's permitting process under
several different environmental statutes to illustrate the problems that can
arise in rule implementation and enforcement.

Industrial plants that emit air and water pollutants must apply for and
obtain permits that implement, through the imposition of controls, the
regulatory standards and rules promulgated under federal environmental
statutes. Negotiating permits with state agencies, to which authority is

gressional oversight committee in securing her dismissal, see LANDY ET AL., supra note 29, at
250-51.

34. One need only look at the time and expense of significant rule makings to understand
reluctance to reconsider final rules. See, for example, the OSHA's legendary attempt to promul-
gate a Benzene standard. After the one-part-per-million standard first proposed in 1977 was
ultimately struck down by the Supreme Court in Industrial Union Dept., AFL-CIO v. American
Petroleum Inst., 448 U.S. 607 (1980), the OSHA attempted, unsuccessfully, to produce a stan-
dard through regulatory negotiation. See Henry H. Perritt Jr., Negotiated Rulemaking Before
Federal Agencies: Evaluation of Recommendations by the Administrative Conference of the United
States, 74 GEO. L.J. 1625 (1986) (arguing that the negotiated rule making failed because the
agency was not actively involved as a party).

35. Indeed, the general applicability of rule making is one of the distinguishing features
between it and adjudication as a mode of agency action. Compare Londoner v. Denver, 210 U.S.
373 (1908), with Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441 (1915).
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usually delegated by the EPA," can be an excruciatingly costly and time-

consuming process. 37  The slow pace of permitting makes it particularly
burdensome to industries in which production processes change rapidly and
require modified or new permits. Because facilities must obtain separate
permits for the different media into which they emit pollution (for exam-
ple, air and water), and because a facility may require individual permits for
a number of different sources (for example, smokestacks or pipes), a single
facility may need multiple, single-media permits. For firms with numerous
permits expiring on different dates, the application and renewal process is
continual, causing companies to incur considerable fees for consultants,
engineers, and lawyers.3"

The traditional permitting process has been criticized as highly adver-
sarial and rule-bounded. The agency and applicant typically adopt an
adversarial posture toward each other. For example, when denying a
permit, agency officials often decline to suggest process or management
changes that might satisfy the permit requirements,39 causing the company
to engage in a guessing game to determine how to amend the application.

36. State authority to administer and enforce federal requirements is not a result of
"delegation" as that practice is understood in administrative law. Rather, the federal government
suspends its authority to operate its own programs once it approves state programs. Many envi-
ronmental statutes include such a contingent preemption scheme in which states are effectively
delegated the authority to implement and enforce federal standards under federal supervision.
For a survey of the federal-state allocation of authority under a variety of environmental
statutes, see Kurt Strasser, Taxation Panel: Environmental Law in the United States' Federal System,
9 CONN. J. INT'LL. 719 (1994).

37. The application process is long and arduous. For example, under the Clean Water Act
(CWA), 33 U.S.C. § 341 (1994), applicants for permits to control effluents must-in the first
stage alone-file a series of standardized forms listing all pollutants and providing detailed analy-
ses of concentrations and flow rates, among other things. In the second stage, the agency pre-
pares a draft permit including detailed effluent limits and monitoring requirements. Public
notice is then given of the pending permit application. The agency must respond to written
comments, and, if the agency determines that there is "a significant degree" of public interest in
the permit, it must provide a hearing. See generally 40 C.F.R. § 124.1-2 (1996). Similarly, the
Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6925 (1994), requires operating
permits for treatment, storage, and disposal facilities. As with the CWA, the permit application
process is lengthy and technically complex. After the first decade of RCRA, only a handful of
facilities had been permitted and the implementation phase of the statute was far from complete.
See Caroline Wehling, RCRA Permitting, NAT. RESOURCES & ENV'T, Winter 1987, at 27, 28.

38. See Interview with Ernie Caldwell, Vice President, Berry Corporation (Mar. 12, 1997).
Caldwell claims that Berry Corporation, a Florida juice company, spent $1 million to $1.5 mil-
lion per year on attorneys and engineers during the permit process.

39. "It is traditionally not EPA's job to work together with an applicant to efficiently gen-
erate mutually acceptable permit conditions." Susskind et al., supra note 31, at 14. "The usual
approach is to approve or deny the permit. We might give suggestions but not necessarily. The
permitee doesn't know what EPA wants. It's up to them to say what they'll do." Interview with
Jacqui McGorty, Former XL Project Director, EPA Region 4 (Mar. 11, 1997).
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Even when firms and agency officials negotiate the contents of permits,
negotiations can be adversarial, time-consuming, and expensive.

The application process is not only burdensome, but it can also
undermine the goal of environmental protection. Applications demand a
great deal of information from firms, but the information may or may not
be relevant to diagnosing how processes or practices might be altered to
improve environmental performance. In other words, permitting is not
treated as an open-ended inquiry into ways of achieving compliance. As a
result, important data concerning how production processes work and how
they could be improved is lost or ignored. In addition, as drafted by the
EPA, permits are primarily legal documents-they can dictate extremely
technical and detailed effluent and emission limits, as well as design and
technology standards. 4° These permits are often incomprehensible to
workers who must comply with them.4

In addition, public participation in the permitting process is relatively
limited. Most environmental statutes (or agency regulations pursuant to
the statutes) contain public notice requirements and provide for public
hearings in limited circumstances. In addition, aside from providing writ-
ten and sometimes oral testimony (and unless they mount a legal chal-
lenge), parties other than the agency and the applicant are not directly
involved at either the drafting or implementation stage. As with rule
making then, much of the debate and discussion over permits takes the
form of paper exchanges between the applicant, the agency, and any inter-
ested parties.

Enforcement is no less problematic. It is enormously difficult for the
EPA to monitor compliance with the hundreds of thousands of permits
issued under the multitude of regulatory statutes over which it has jurisdic-
tion, even though most of the administration is performed by the states.42

40. Standards set under environmental legislation are not self-executing, but become
incorporated into permits typically administered by state agencies who operate programs
approved and supervised by the federal EPA. Under section 402 of the CWA, for example, each
point source of pollution must obtain a permit issued under the National Pollution Discharge
Elimination System.

41. See Interview with Ernie Caldwell, supra note 38 ("Typically, permits are drafted in
legalese. They don't tell workers, in operational terms, why they must do things one way and not
another.").

42. See Strasser, supra note 36. Enforcement efforts by the states themselves can be seri-
ously underfunded. For example, California has allocated no enforcement budget to its Regional
Water Quality Board for enforcing stormwater permits under the CWA. Beyond budget short-
falls, state agencies often lack mechanisms for identifying, classifying, and monitoring polluters.
See L. Donald Duke & Paul G. Beswick, Industry Compliance with Stormwater Pollution Prevention
Regulations: The Case of Transportation Facilities in California and the Los Angeles Region, 33 J. AM.
WATER RESOURCES ASS'N (forthcoming Aug. 1997).
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Administrators and academics complain that the agency is neither
adequately funded nor sufficiently staffed to meet its enforcement respon-

sibilities. 43 In addition, regional EPA offices perform inspections inconsis-
tently, and penalties are not well targeted to punish the worst offenders or
prioritize among different harms."

This frequent arbitrariness is the product of institutional incentives.
EPA employees have traditionally received the most rewards and recogni-
tion for successful enforcement actions. The agency's method of evaluating
enforcement is based on a numerical count of its own administrative
enforcement actions and its referrals of civil and criminal enforcement
matters to the Department of Justice.41 With the priority on meeting refer-
ral targets and collecting fines, enforcement officials forego opportunities
to assist in diagnosing and solving the technical or production problems
that can lead to noncompliance. This approach to enforcement robs the
regulatory process of important feedback concerning how well the rules
work. Thus, because agencies do not track rule implementation in a sys-
tematic way, and because the numerical "bean-counting" approach to
enforcement fails to provide information about the reasons for noncom-
pliance, it is difficult to learn how rules might be improved. Even if one
could collect such information, there is no systematic way to have it inform
the decision-making process.

43. See MINTZ, supra note 31, at 114-15; MALCOLM K. SPARROW, IMPOSING DUTIES:

GOVERNMENT'S CHANGING APPROACH TO COMPLIANCE ix (1994); Interview with George
Hawkins, Senior Advisor, Office of Assistance and Pollution Prevention, USEPA Region I;
Interview with Joshua Secunda, Senior Enforcement Counsel, USEPA Region I.

44. See EUGENE BARDACH & ROBERTA. KAGAN, GOING BY THE BOOK: THE PROBLEM OF
REGULATORY UNREASONABLENESS 6-7 (1982); MINTZ, supra note 31, at 122-23; Robert A.
Kagan, Regulatory Enforcement, in HANDBOOK OF REGULATION AND ADMINISTRATIVE LAW 382,

383-84 (David H. Rosenbloom & Richard D. Schwartz eds., 1994). These sources are part of an
extensive literature on the challenges of enforcement. See generally JOHN BRAITHWAITE, TO

PUNISH OR PERSUADE: ENFORCEMENT OF COAL MINE SAFETY (1985); ENFORCING REGULATION
(Keith Hawkins & John M. Thomas eds., 1984); SPARROW, supra note 43, at ix-x; John T.
Scholz, Cooperative Regulatory Enforcement and the Politics of Administrative Effectiveness, 85 AM.
POL. SCI. REV. 115 (1991).

45. See MINTZ, supra note 31. This system of "bean counting" not only encourages agency
officials to initiate enforcement actions just to meet referral goals in order to justify budget allo-
cations, but is an inaccurate measure of the effectiveness of enforcement.

The reporting of raw numbers of enforcement actions gives no indication of the severity

and complexity of the violations addressed, the extent to which those subject to

enforcement action have committed previous offenses, the promptness with which the
agency has initiated or completed action, the number and severity of violations that
have not been addressed, and the extent to which the actions taken have deterred fur-

ther violations.
Id. at 120.

Collaborative Governance
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B. Interest Representation

The weaknesses of the administrative process detailed above are, in
fact, the weaknesses of interest representation as currently practiced by
lawyers, judges, agency officials, Congress, and the executive branch. As a
method, the adversarialism that drives interest representation has contrib-
uted to a rigid rule-making and implementation process that fails to
encourage creativity, adaptation, and cooperation in solving regulatory
problems. While the theory of interest representation first articulated by
Richard Stewart in his seminal article, The Reformation of American Admin-
istrative Law, 6 might explain a great deal of interest-group behavior, failure
to question its assumptions makes it difficult to imagine an alternative
regulatory process built upon a different view of the parties' relationships
and responsibilities. The assumptions of interest representation that often
go unquestioned can be summarized in the following way:

1. Agency discretion should be constrained. Excessive and unchecked
agency discretion creates a crisis of legitimacy in the administrative state.
The best way to constrain discretion is to encourage competition among
interest groups in rule making. Judicial review is critical to this regime:
courts ensure that the relevant parties are represented in the rule-making
process by requiring agencies to take the parties' views into account in
reasoned decision making. Through the threat of legal challenge, then,
parties derive indirect bargaining rights.

2. Rules are bargains. Rules are transactions that require bargaining.
Interest representation is motivated by a pluralist theory of politics.47

3. Agency officials are insiders, whereas stakeholders are outsiders. Inter-
ested parties compete to influence agency decisions and have the right to
challenge agency decisions in court, but they have no direct responsibility
for devising or implementing solutions to regulatory problems.48

46. See supra note 5.
47. Traditional pluralism holds that society is composed of organized interest groups that

compete to influence government policy. For classic pluralist thought, see generally ARTHUR
BENTLEY, THE PROCESS OF GOVERNMENT (1949); DAVID B. TRUMAN, THE GOVERNMENTAL
PROCESS: POLITICAL INTERESTS AND PUBLIC OPINION (2d ed. 1971); and ROBERTA. DAHL, A
PREFACE TO DEMOCRATIC THEORY (1956).

48. The role of interest groups is to recommend and advocate policy choices that favor
their members, but not to make policy themselves. Pluralism insists on a strict divide between
such "private" groups and the state. See supra note 47. In his article describing interest repre-
sentation in administrative law, Richard Stewart noted that a formal separation between private
association and governmental power "is a fundamental tenet of our political theory." Stewart,
supra note 5, at 1797.
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4. Relationships are adversarial. Adversarialism drives interest repre-
sentation. The goal for stakeholders is to maximize their interests by win-
ning on important issues.

5. The agency is neutral and reactive. The agency is a neutral arbiter
among stakeholders. 9 It takes the relative power of interest groups as it
finds it, and it seeks compromise in response to pressure from outsiders.

As previously noted, scholars have commented extensively on the
cost and delay associated with adversarial rule making. 0 And yet, it is dif-
ficult to overcome the conceptual dominance of interest representation,
perhaps because most scholars view it as a powerful explanatory theory
with a compelling justification for judicial review.

C. Civic Republican Administrative Law

There are signs, however, that interest representation is in retreat.
The Supreme Court's reversal of broad standing doctrine,"l and the posture
of deference it assumed in Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 52-both of which constrained opportunities to challenge
agency decision making-might be interpreted as something of a judicial

53rejection of interest representation.
For their part, scholars are also rethinking the normative appeal of the

interest representation model of administrative law. In an effort to provide

49. It may be argued that the early proponents of pluralism, such as Truman, did not
assume that pluralism insisted on a passive government role. See TRUMAN, supra note 47, at 106
(rejecting the idea of government as merely "pushed and pulled" by organized interests). Daniel
Lowenstein has argued that while Truman rejected the notion of an agency as a passive, pluralist
"ideology," he has nonetheless adopted that view. See Daniel H. Lowenstein, Political Bribery and
the Intermediate Theory of Politics, 32 UCLA L. REV. 784, 838-39 (1985). The interest repre-
sentation model of administrative law seems informed by "ideological" pluralism because the
state must ultimately yield to the power of interest groups capable of challenging rules and, as a
result, is frequently reduced to the role of broker. It is this view of interest representation that I
contrast with collaboration. The view of an active, engaged state, which informs the collabo-
rative model in this Article, may be similar to what Lowenstein identifies as "originalist"
pluralism, but for the sake of clarity, I do not use that term. For helpful definitions that
distinguish among "types" of pluralism, see Nicholas R. Miller, Pluralism and Social Choice, 77
AM. POL. Sci. REv. 734 (1983).

50. See McGarity, supra note 18, at 1387-88.
51. See Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992); Lujan v. National Wildlife

Fed'n, 497 U.S. 871 (1990). But cf. Bennett v. Spear, 117 S. Ct. 1154, 1166-67 (1997) (holding
that reference to "any person" in the citizen-suit provision of the Endangered Species Act
includes developers for the purposes of the "zone of interest" test for standing).

52. Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984).

53. See EDLEY, supra note 5, at 149.
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an alternative, civic republicans have recently offered their own normative
theory of administrative decision making and judicial review. Instead of
relying on competition among interest groups to ensure administrative
legitimacy, republicans rely upon deliberation by expert administrators.
Cass Sunstein, Mark Seidenfeld, and other republican theorists argue that
bureaucrats are likely to be more deliberative than either legislators or
judges because of their relative insulation from politics, which sufficiently
ensures their decisions will be governed by reason. Seidenfeld suggests that
the bureaucratic potential for enlightened deliberation and resistance to
factions provides a theoretical justification for broad delegations of author-

54ity to agencies.
Thus, civic republican theory differs from interest representation in its

aspiration that public policy be made by enlightened, empowered bureau-
crats acting in the "public interest," an interest that can be subverted by
private bargaining in the interest representation regime. As a result,
republican theory calls into question the utility of reforms aimed at con-
straining agency discretion. Its emphasis on deliberation offers a beginning
point for developing a theory of regulation as the product of reasoned
debate, rather than as the product of bargaining.

Still, because they are mindful of bureaucratic vulnerability to fac-
tional pressure, civic republicans continue to focus on the importance of
executive, congressional, and judicial oversight of agency decision mak-
ing." As with interest representation, judicial review in a republican
model still polices the agency's decision-making process, but does so with a
slightly different emphasis. Courts should ask, according to Seidenfeld,
whether the agency process "permitted open discourse, addressed all
significant concerns reflected in the record, and generally provided a per-
suasive explanation of why its decision furthers the public interest.""
Republican theorists do not propose that congressional and executive

54. See Mark Seidenfeld, A Civic Republican Justification for the Bureaucratic State, 105
HARV. L. REV. 1511 (1992) (arguing that agencies are better situated than courts and legis-
latures to engage in deliberation over the public good).

55. Professor Sunstein views agencies as a more appropriate locus of deliberation than
legislatures. See Cass R. Sunstein, Factions, Self-Interest and the APA: Four Lessons Since 1946, 72
VA. L. REV. 271 (1986). Yet, he also endorses "hard look" review to ensure a deliberative agency
process. See id. at 286; see also Cass R. Sunstein, Changing Conceptions of Administration, 1987
B.Y.U. L. REv. 927, 941 (arguing that Congress should make most major policy decisions and
that courts must ensure fidelity to congressional intent); Cass R. Sunstein, Law and Admini-
stration After Chevron, 90 COLUM. L. REv. 2071, 2105-19 (1990) (arguing that concerns about
canons of construction and separation of powers militate against deference to agency decisions).

56. Seidenfeld, supra note 54, at 1547.
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review be curtailed, but rather that such review encourage and ensure rea-
soned deliberation.57

Civic republican attempts to move beyond interest representation
illustrate how difficult it is to escape the debate about how to control
agency discretion when proposing normative theories of administrative
law. Because republicans seem focused on articulating a theory of judicial
review rather than a conceptual model of the administrative process, the
same weaknesses described earlier-adversarialism, a lack of attention to
implementation, and a strict public-private division of responsibility-
remain unaddressed by republican theory. Republicanism might provide a
new justification for broad delegations to deliberative bureaucracies, but it
offers little insight concerning specific processes that might contribute to
sound governance. For instance, how would civic republicanism improve
the information base of rule making, provide for rule adaptations, and cre-
ate mechanisms for evaluating regulatory solutions? Moreover, beyond the
initial stage of rule making, which is presumably the crucial moment of
decision for the deliberating bureaucrat, there is little analysis of how
deliberation might improve the implementation and enforcement stages of
the regulatory process. In addition, republicanism appears to maintain the
commitment of the interest representation regime to the public-private
divide in which agency officials are insiders, while stakeholders are outsid-
ers. Thus, while great value is placed on deliberation in the bureaucratic
process, it is apparently reserved for bureaucrats; any republican aspiration
of broader public participation tends to be overwhelmed by concerns about
faction.

D. A Normative Model of Collaboration

Because much administrative practice continues to operate as if it were
informed by the interest representation theory of administrative law, and
because republican administrative theory has not yet addressed many of the
weaknesses of the interest representation regime, it might be useful to
rethink the conceptual constraints under which both theories labor. Such
a rethinking could provide insight into a desirable administrative process
against which to evaluate proposals for reform. It might also act as a
coherent theoretical framework, or a compass, for those who find them-
selves experimenting unsystematically with alternative approaches to
regulation.

57. See id. at 1548-49 (arguing that judicial review should ensure that the agency inter-
preted the legislation in a deliberative manner).
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Collaborative governance seeks to respond to the litany of criticisms
about the quality, implementability, and legitimacy of rule making by
reorienting the regulatory enterprise around joint problem solving and
away from controlling discretion. Collaborative governance is charac-
terized by the following features:

1. A problem-solving orientation. The focus is on solving regulatory
problems. This requires information sharing and deliberation among par-
ties with the knowledge most relevant to devising and implementing crea-
tive solutions.

2. Participation by interested and affected parties in all stages of the
decision-making process. Broad participation has an independent democratic
value and may facilitate effective problem solving. It may take different
forms in different contexts.

3. Provisional solutions. Rules are viewed as temporary and subject to
revision. This requires a willingness to move forward under conditions of
uncertainty. It also demands a willingness to devise solutions to regulatory
problems without foreclosing a rethinking of both solutions and goals. To
this end, continuous monitoring and evaluation are crucial.

4. Accountability that transcends traditional public and private roles in gov-
ernance. Parties are interdependent and accountable to each other. New
arrangements, networks, institutions, or allocations of authority may
replace or supplement traditional oversight mechanisms. These might
include self-monitoring and disclosure, community oversight, and third-
party certification. In these arrangements, traditional roles and functions
are open to question.

5. A flexible, engaged agency. The agency is a convenor and facilitator
of multi-stakeholder negotiations. It provides incentives for broader par-
ticipation, information sharing, and deliberation. It acts as a capacity
builder of parties and institutions by providing technical resources, funding,
and organizational support when needed. While the agency may set floors
and ceilings and act as the ultimate decisionmaker, it views regulatory suc-
cess as contingent on the contributions of other participants.

In the following section, I explain each of these features in more
detail.

1. Problem Solving

The collaborative claim that problem solving tends to produce higher-
quality rules rests upon the belief that unanticipated or novel solutions are
likely to emerge from face-to-face deliberative engagement among knowl-
edgeable parties who would never otherwise share information or devise
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solutions together. 8  A process conducive to the disclosure and debate of

data is more likely to make better use of available information and expose
information gaps than one that promotes secrecy and indirect communica-
tion. Moreover, parties have a difficult time insisting on arbitrary or inde-
fensible positions when they are confronted with data or arguments that
undermine their view. Problem-oriented deliberation is widely thought to
be more conducive to creativity and innovation than either positional bar-
gaining or indirect communication through a paper record. 9

In addition, parties are thought to be more likely to implement rules
produced by a consensus in which they are a part.60 Giving stakeholders an

58. For the classic study supporting the claim that group deliberation can effectively
achieve goals that no individual could achieve alone, see MUZAFER SHERIF ET AL., THE ROBBERS
CAVE EXPERIMENT: INTERGROUP CONFLICT AND COOPERATION 211-12 (1988). "Faced with
superordinate goals, the groups carried on discussion when necessary, listened to the advice and
suggestions of members of both groups who were resourceful, made decisions, and even combined
discussion, decision, and deeds simultaneously when the goal was attained more effectively that
way." Id. Reg-neg, according to its proponents, "forces clients to think as events unfold. Issues
get illuminated and assumptions get challenged. It is fascinating when problem solving starts to
happen. The room is full of paper on easels, people are trying to come up with things, a kind of
patois develops and people talk in shorthand." Interview with David Menotti, supra note 27.

59. This is a central tenet of dispute resolution theory. Scholars have drawn distinctions
between adversarial negotiation, which treats bargaining as a zero-sum game, and a nonadversar-
ial approach that treats it as problem solving. Advocates of the latter approach argue that prob-
lem solving leads to creative solutions capable of satisfying all parties, while avoiding the
negative effects of litigation. See, e.g., Carrie Menkel-Meadow, Toward Another View of Legal
Negotiation: The Structure of Problem Solving, 31 UCLA L. REV. 754 (1984). They see negotia-
tion as a positive-sum game aimed at mutual satisfaction. Achieving a positive-sum solution
requires parties to bargain over interests, rather than positions. See ROGER FISHER ET AL.,
GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN (2d ed. 1991). On negotia-
tion as a zero-sum game, see Robert Cooter et al., Bargaining in the Shadow of the Law: A Testable
Model of Strategic Behavior, 11 J. LEGAL STUD. 225 (1982).

60. This view appears to be prevalent among industry lawyers and agency officials. See
generally Interview with Deborah Dalton, supra note 27; Interview with David Doniger, supra
note 27; Interview with David Menotti, supra note 27; Interview with Ellen Siegler, supra note
27. Siegler, a lawyer for the American Petroleum Institute, remarked on the growing stake that
parties develop in the "success of the enterprise" once they have joined it. There is some empiri-
cal support for the claim that consensual processes lead to greater compliance rates than adjudi-
cation, though the studies do not extrapolate the results to rule making. See Craig A. McEwen
& Richard J. Maiman, Small Claims Mediation in Maine: An Empirical Assessment, 33 ME. L. REV.
237, 261 (1981) (providing data indicating that mediation is more likely than adjudication to
lead to compliance with the resolution). "[A] person who has participated in the fashioning of
an agreement is more likely to comply with its terms than an individual who has had a judgment
imposed upon him." Id. Higher implementation rates appear strongly correlated with partici-
pants' perception that the process was fair. The consent of the parties is a key element of legiti-
macy. "Consensual procedures produce dramatically higher levels of voluntary compliance, a
finding consistent with the argument that these procedures are more legitimate than adjudi-
cation." Craig A. McEwen & Richard J. Maiman, In Search of Legitimacy: Toward an Empirical
Analysis, 8 LAW & POL'Y 257, 263 (1986); see also Melvin Aron Eisenberg, Private Ordering
Through Negotiation: Dispute-Settlement and Rulemaking, 89 HARV. L. REV. 637, 658-60 (1976)
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opportunity to participate directly in the rule-making process grants them a
degree of "ownership" over a rule and increases their commitment to itssucc ssfu " . 61
successful implementation. Sustained interaction is also likely to amelio-
rate the adversarialism of stakeholder relationships that are usually forged
in the context of litigation. For some, improving civility has an indepen-
dent value, but it can also be instrumental in fostering the trust and good
faith necessary to overcome setbacks in the implementation process.
Improved relationships may increase the likelihood of cooperation in future
interactions.

Of course, quality is notoriously difficult to measure. Studies of regu-
latory reform efforts tend to reduce quality to easily measurable variables.
Empirical studies of regulatory negotiation, for example, have thus far
evaluated the process in terms of cost, time consumed, successful rule pro-
duction, and participant satisfaction with the rule.62 The EPA's own study
of its first seven negotiated rule makings concluded that negotiated rules
are produced more quickly than traditional rules63 and are less resource

(arguing that, in the context of adjudication, participation in the dispute resolution process can
increase the chances of harmony between the parties whereas imposition of a settlement by a
judge can drive parties further apart).

61. See Eisenberg, supra note 60, at 658-60. When asked whether it would be easier to
implement a negotiated permit, a corporate vice-president said yes, because "a buy-in to partici-
pation evolves when people see a level of trust. It's amazing. We didn't approach it like, 'let's
bring in our experts and fight.' We wrote the permit together. We had ownership over the
process." Interview with Ernie Caldwell, supra note 38.

62. See An Assessment of EPA's Negotiated Rulemaking Activities [hereinafter EPA
Assessment], reprinted in NEGOTIATED RULEMAKING SOURCEBOOK 23, 29 (David M. Pritzker &
Deborah S. Dalton eds., 1995) [hereinafter SOURCEBOOKI; Coglianese, supra note 16, at 5;
Cornelius M. Kerwin & Laura I. Langbein, An Evaluation of Negotiated Rulemaking at the
Environmental Protection Agency: Phase 1 46-48 (Mar. 1977) (unpublished manuscript, on file
with author).

63. See EPA Assessment, supra note 62, at 29. The agency spent approximately half the
time and money it ordinarily would have to collect and analyze data and respond to public com-
ments. In one early negotiated rule making, this resulted in a savings of approximately $150,000.
The calculation did not include costs that would accrue were the agency to be forced to defend
the rule in court. In addition, the agency claimed that negotiated rule making increased the like-
lihood that rule making would be completed on time, saving significant staff hours. Still, the
agency conceded that its data was inconclusive with respect to whether negotiation resulted in a
net savings of resources.

It's difficult to measure the benefits. It's hard to even know how many traditional rules
get litigated. First, what's a regulation? EPA puts out lots of policy decisions that look
like regs but we don't get sued; we just get non-compliance. There's no database for
how often we get sued on a rule.

Interview with Deborah Dalton, supra note 27. An internal study by the Chemical Manufac-
turer's Association concluded that, when factoring in the possibility of litigation and remand,
negotiated rule makings were at least one-third less expensive than traditional notice and
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intensive than traditional rules, despite the need to invest significantly in
front-end negotiations. Conversely, a more recent study claims that nego-
tiated rules are more resource intensive than traditional rules and that they
do not decrease litigation."4 Regardless of which conclusion is correct, both
studies appear to measure quality in the same narrow terms using criteria
that are neither self-evident nor uncontroversial.

For example, measuring the time elapsed between an NPRM and a
final rule seems less significant than determining whether the negotiated
rule is implemented in a timely manner. This is impossible to evaluate
because the agency does not have a system for tracking implementation
following promulgation.5 Also, the conclusion that negotiating rules con-
serves resources is difficult to defend because the EPA does not keep rec-
ords of its resource utilization for individual rule-making efforts.
Evaluating the benefits of negotiated rules is particularly difficult because
of the impossibility of direct comparisons between negotiated rules and
rules that would have been produced otherwise.

Not all studies focus exclusively on cost or time consumed. Neil
Kerwin and Laura Langbein's analysis of negotiated rule makings focused
on additional factors, such as the role of the sponsoring agency, the actual
structure and process of negotiations, the relative bargaining power of the
participants, and the quality of the resulting rules.66 Even this more com-
prehensive study, however, reduces the question of rule quality to numerical

comment rule making. See Interview with Kathy Bailey, partner, Chadbourne & Park (Sept. 21,
1994). Bailey was counsel for the Chemical Manufacturets Associationduring the equipment leaks
negotiated rule making. Negotiated rule making may, however, be more costly than traditional
rule making for public interest groups, who can file briefs with fewer resources than they need to
attend numerous negotiation sessions.

64. See Coglianese, supra note 16, at 43. To be fair, Coglianese did not set for himself the
goal of evaluating rule quality per se. Instead, he sought to measure whether what proponents
said were reg-neg's greatest benefits (reduced cost, time, and litigation) were borne out by the
evidence. The problem, then, may not lay in the studies, but instead in how we conceive of and
articulate what constitutes regulatory quality.

65. There is inadequate data to conclude that negotiated rules are, in general, better
implemented than rules produced through traditional notice and comment, or than rules that
become the subject of consent agreements (unless one conflates timely rule promulgation with
implementation). One way to measure implementation might be to track the steps regulatees
have taken to implement the rule in the form of investing in new technology, altering mana-
gerial practices or production processes, or establishing self-auditing or monitoring procedures.

66. Kerwin and Langbein's empirical analysis of seven EPA negotiated rule makings
concludes that: the process is widely perceived by participants to be an effective means for
developing regulations; participants learn a great deal from each other; an overwhelming number
of participants felt that the process yielded a better rule than would have been achieved through
other means; the process is costly, particularly for smaller organizations; and that for most partici-
pants, the benefits outweigh the costs. See Kerwin & Langbein, supra note 62, at 37, 46-47.
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rankings.67 Indeed, while the study tells us whether participants were satis-
fied with quality, it does not tell us why.

In the end, reasonable people will disagree about which criteria are
most important in their judgments of quality. For some, even if the
investment of time and money in a multi-stakeholder negotiation exceeds
the cost of the notice and comment process, the investment would be
worthwhile if it produced a more participatory process or a highly imple-
mentable solution. For others, quality will always be trumped by a concern
about legitimacy, defined in terms of fidelity to congressional mandates:
even if a rule were creative (in the sense that it solved the perceived
regulatory problem in a way unanticipated at the outset), highly imple-
mentable, and efficient, it would nonetheless be unacceptable if it contra-
vened legislative intent. There is no avoiding the intense subjectivity and
inevitable circularity of judgments concerning quality and legitimacy. In a
perfect world, one would always choose an efficient, highly implementable
solution that achieves a regulatory goal consistent with legislative intent
and that is derived through a broadly participatory process. Because this
rarely characterizes regulatory solutions, however, judgments about quality
usually involve balancing and trade offs.

In claiming that problem solving will produce better quality, I mean to
say that, as a methodology, it is more likely to be conducive to creative,
implementable regulatory solutions capable of adaptation and revision than
informal notice and comment. One of the key benefits of problem solving
as a methodology, at least as it is understood in a collaborative model, is
that it forces parties to articulate why one solution is preferable to another.
Its sustainability depends upon measuring and monitoring solutions with an
eye to revision. Even if producing such solutions requires a more up-front
investment of resources than informal rule making, the resulting rules may
ultimately reduce the cost of legal challenge and resistance to imple-
mentation.

In a collaborative regime, assessing quality consists not just of a one-
time judgment, but requires evaluating how and why things work or do not
work, and why they are legitimate or illegitimate. 6s The goal is to put the

67. Participants were asked to rank the rules produced on an 11-point scale, from "-5" to
"5," with "-5" meaning that "the rule could not be worse" and "5" meaning the "the rule could
not be better." See id. at 37.

68. This forces parties to engage the question of legitimacy itself. Can agency action that
"arguably" goes beyond delegated authority ever be legitimate? The Supreme Court's decision in
Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1994), resolves
statutory ambiguity in favor of deference to agencies, but would this and should this be the case
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need to define quality at the heart of problem solving. In other words,
assessing quality requires the continual articulation of criteria and judgment
of performance against them. Rather than assuming what quality is at the
outset, a collaborative regime requires that critical reflection about quality
be built into the rule-making and implementation process. A necessary
part of any collaborative approach would include a definition of the bene-
fits sought-the quality-and the way these benefits might be measured.

2. Participation

In a collaborative model, participation can enhance the quality of
decisions by improving the information base of rules, thereby increasing
the likelihood of successful implementation and providing important feed-
back on the rules' effect in practice. In addition, participation in regula-
tory problem solving by interested and affected parties has an independent,
democratic value. I assert this as a normative claim. The nature of the
participation sought in collaboration differs from that contemplated by
interest representation. Meaningful participation enables the contribu-
tions of the most affected parties to be institutionalized and gives them some
responsibility for the regulatory regime. By "institutionalized," I mean that
participation should be an ongoing feature of the decision-making process.
Instead of inviting responses to the agency's proposed solutions, which are
themselves offered to fix preconceived problems, institutionalized partici-
pation involves opportunities to formulate questions as well as potential
answers; it requires a blurring of lines between those inside and outside of
institutions responsible for governance.

How is meaningful participation to be judged? It is tempting to
believe that "winning" on an issue means that one's participation has been
meaningful, but these are distinct concepts. The goal of institutionaliza-
tion requires a commitment to go beyond providing parties an opportunity
to prevail on isolated issues. It also demands more than mere process
reform. In other words, convening a multi-stakeholder forum may not
achieve meaningful participation, even if it creates an opportunity for an
exchange that is different than notice and comment rule making or "call
and response" permitting. The administrative law landscape is littered
with process reforms that have failed to provide meaningful participation,
particularly in environmental decision making, because the responsible

when the agency has played a role as "facilitator" rather than decisionmaker? What forms might
accountability take? And to whom must the agency, or the decisionmakers as a group, be
accountable? For a discussion of legitimacy, see infra Part IV.A.
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agency has reacted defensively to them or because public input has had
little discernible impact on the way in which problems and solutions are
conceived.69

Whether participation is meaningful depends in part, then, on the
nature of the engagement among parties, as well as on the kinds of regula-
tory solutions they choose. Those solutions that foster continued engage-
ment and require joint responsibility for implementation, monitoring, and
revision are preferable to those that deny parties responsibility and encour-
age them to disengage after a single interaction.

3. Provisional Solutions

The central claim supporting a commitment to provisionalism in a
collaborative governance regime is that a flexible, adaptive system capable
of responding to advances in science, technology, knowledge, and shifting
human judgments will produce better rules that are more likely to accom-
plish legislative goals.70 When solutions are provisional, rules are shaped
by, and responsive to, the particular contexts in which they are deployed.7

A system based on these understandings requires feedback mechanisms

69. See Daniel ]. Fiorino, Environmental Risk and Democratic Process: A Critical Review, 14
COLUM. J. ENVTL. L. 501,524-30 (1989) (tracing the rise and demise of citizen participation in
administrative proceedings). The National Environmental Policy Act's requirement that agen-
cies perform environmental impact statements has succeeded less in institutionalizing public par-
ticipation in project planning than it has in forcing agencies to learn to write impact statements
that will survive judicial review. See Stark Ackerman, Observations on the Transformation of the
Forest Service: The Effects of the National Environmental Policy Act on U.S. Forest Service Decision
Making, 20 ENvTL. L. 703, 709 (1990); see also William Funk, NEPA at Energy: An Exercise in
Legal Narrative, 20 ENVTL. L. 759, 763-65 (1990) (arguing that NEPA caused the Department of
Energy to centralize decision making to such an extent that individual program offices were
relieved of their responsibility for promulgating rules, thereby frustrating attempts to decentralize
and diversify participation in agency decision making). The public participation programs of the
1970s mandated public participation on the theory that it would induce opponents to support
final agency decisions or provide a counterbalance to industry pressure, not out of a desire to
institutionalize "outsider" participation in agency process. See Paul J. Culhane, NEPA's Impacts
on Federal Agencies, Anticipated and Unanticipated, 20 ENVTL. L. 681, 687-88 (1990) (referring to
the use by the Army Corps of Engineers of public input on environmental impact statements and
the Forest Service's "inform and involve" program).

70. The notion of adaptation that informs the collaborative model is captured by the use-
ful metaphor of complex adaptive systems. Holland explains that complex systems, whether neu-
rological, ecological, or economic exhibit "coherence under change, via conditional action and
anticipation, and they do so without central direction. At the same time, it would appear that
cas have lever points, wherein small amounts of input produce large, directed changes." JOHN H.
HOLLAND, HIDDEN ORDER 38-39 (1995).

71. See JOEL F. HANDLER, DOWN FROM BUREAUCRACY 37-38 (1996) (proposing a view
of agencies as embedded in networks and relationships that affect the implementation of man-
dates that have been delegated to them).
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through which information can be processed and made operational.
Provisionalism requires learning. In this sense, it is pragmatic.72 Provi-
sionalism requires parties to agree about regulatory goals and standards,
devise mechanisms to achieve them, and create a system for evaluating and
reassessing those agreements on a regular basis. Monitoring and informa-
tion exchange are crucial to an effective implementation and compliance
regime, as is the capacity to measure compliance." Rules are not one-time
transactions, but rather, they are building blocks in a process, alternative
hypotheses to be deployed and revised in light of experience.

A commitment to provisionalism need not lead to disabling instabil-
ity. The goal is not to engage in provisionalism for its own sake, imposing
costly, entirely new rules on unsuspecting regulated communities. Provi-
sionalism requires information sharing and deliberation. While decisions
are made under conditions of uncertainty, rules do not change suddenly,
and parties subject to them are included in the decision-making process.
Thus, deliberation provides a buffer against surprise.

Among other things, provisionalism might require a greater willing-
ness to: (1) engage in site-specific rule making to tailor rules to particular
problems and contexts; (2) create mechanisms that, while potentially
costly, facilitate revisiting or modifying rules; or (3) establish rules suffi-
ciently general that their requirements can be met in any number of ways,
allowing for flexible implementation through informal adjudication
between the agency and the relevant parties.

72. The closest philosophical underpinnings for the idea of provisionalism as part of a
dynamic problem-solving method based on inquiry and revision are pragmatist. See JOHN
DEWEY, THE PUBLIC AND ITS PROBLEMS 3 (1927). On the method of inquiry in pragmatism, see
David A. Hollinger, The Problem of Pragmatism in American History, 67 J. AM. HIST. 88, 92-100
(1980).

[T]he pragmatists regarded thinking as an adaptive function of an organism, practical in
the sense that it was instrumental. It had evolved as a problem-solving capacity, ori-
ented toward survival. In its most developed form, thinking functioned to help resolve,
by means of conscious reflection and experimental revision, the real problems and live
doubts that arose in the course of acting on unreflective and habitual practices.

Thomas C. Grey, Holmes and Legal Pragmatism, 41 STAN. L. REV. 787, 798 (1989).
73. However, there are many legal obstacles to sharing information, including antitrust

regulation and trade secret laws. See Mary L. Lyndon, Information Economics and Chemical
Toxicity: Designing Laws to Produce and Use Data, 87 MICH. L. REV. 1795, 1855 (1989); Thomas
0. McGarity & Sidney A. Shapiro, The Trade Secret Status of Health and Safety Testing
Information: Reforming Agency Disclosure Policies, 93 HARV. L. REv. 837 (1980). On barriers to
information exchange in environmental management, see Errol Meidinger, Organizational and
Legal Challenges for Ecosystem Management, in CREATING A FORESTRY FOR THE 21ST CENTURY:
THE SCIENCE OF ECOSYSTEM MANAGEMENT 373-77 (Kathryn A. Kohm & Jerry F. Franklin eds.,
1997) (citing antitrust laws as an obstacle to ecosystem management).
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4. Accountability That Transcends the Public-Private Divide

In a collaborative regime, mechanisms that provide accountability
may be different or unimaginable from the perspective of interest represen-
tation. This derives from the recognition that an agency's mission is
determined in a particular context and in light of the capacities of
nongovernmental actors. The preconceived roles of the parties may
change through their interaction and experience. Agencies, together with
other participants, may create new lines of authority and accountability.
They may reconfigure existing relationships in ways that enhance the par-
ties' interdependence by inviting them to meet, discuss, and revise regula-
tions on a regular basis or to collectively produce information.
Collaboration may encourage the development of new institutional rela-
tionships, links, and networks that help solve regulatory problems, yet also
help improve relationships and increase participation. Some of the
agency's traditional functions and responsibilities may ultimately be per-
formed by independent auditors, standard-setting organizations, or certify-
ing bodies that are themselves certified by the agency.74 Public interest
groups, nonprofit organizations, and workplace and community groups
might oversee rule implementation and evaluate compliance. 7

5 Agency
officials and community representatives may, for example, join a company's
internal quality circle and review the implementation of permits.

The purpose of collaboration is not to displace or "privatize" agency
functions on the theory that privatization would be more efficient or
because agencies are viewed as unaccountable. 6 In fact, the word
"privatization" is misleading in this context. A collaborative regime chal-
lenges existing assumptions about what constitutes public or private roles
in governance because the most collaborative arrangements will often
involve sharing responsibilities and mutual accountability that crosses the
public-private divide. Imagine this scenario: stakeholders (including the
agency and community representatives) negotiate a permit (which the
agency believes to be lawful under the relevant statutes and which is sub-

74. On the use of voluntary environmental management programs, see Eric W. Orts,
Reflexive Environmental Law, 89 Nw. U. L. REV. 1227, 1268-87 (1995). The Geneva-based
International Organization for Standardization recently created a standardized global procedure
for corporate environmental management, known as ISO 14000, the adoption of which entitles
companies to be ISO certified. See infra note 175 and accompanying text.

75. One of the best ways to protect against capture may be to empower public interest
groups to perform or participate in oversight functions. See IAN AYRES & JOHN BRAITHWAITE,
RESPONSIVE REGULATION: TRANSCENDING THE DEREGULATION DEBATE 71 (1992).

76. See HANDLER, supra note 71, at 6 (defining "privatization" as the delegation of
"regulatory control ... to the private sector").
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ject to traditional legal challenge); employees draft the permit's content as
an operations manual; workplace teams (consisting of employees, manage-
ment, and an agency representative) monitor compliance as part of a
broader, internationally certified environmental management system;
finally, the company reports data back to the stakeholders who collabora-
tively revise the permit. Would we say that the process has been
"privatized"? Collaboration seeks to facilitate a variety of arrangements
that might capitalize upon the know-how and abilities of nongovernmental
groups in ways that reconfigure those groups and their relationships, while
also providing adequate accountability.

5. A Flexible, Engaged Agency

In a collaborative model, the state is in the business of regulatory
research and development. To that end, it adopts an ethic of experi-
mentalism in which errors are not viewed as failures." The agency may be:
(1) a minimal standard setter; (2) a convenor-facilitator of multi-party
negotiations that are designed to produce goals, standards, and the meas-
ures necessary to judge whether they have been attained; and (3) a

78capacity-builder of institutions capable of partnership in coregulation. To
do this effectively, agencies would need to focus financial and human
resources on managerial activities, such as determining which parties ought
to participate in which decision-making processes; providing or arranging
for the production of information; and facilitating cooperation, negotiating
impasses, and promoting consensus. The agency would need to play an
active role in persuading parties that they have more to gain through
participation, such as cost savings, reduced litigation, or improved relation-

77. See KAI N. LEE, COMPASS AND GYROSCOPE (1993) (urging the application of adaptive
management principles to ecosystem and resource policy).

Adaptive management ... embodies a simple imperative: policies are experi-
ments .... Its practitioners take special care with information. First they are explicit
about what to expect, so that they can design methods and apparatus to make meas-
urements. Second, they collect and analyze information so that expectations can be
compared with actuality. Finally, they transform comparison into learning-they
correct errors, improve their imperfect understanding, and change action and plans.

Id. at 9.
78. Capacity building may include funding (or arranging funding for) the participation of

under-resourced groups, providing technical expertise, and educating communities. Capacity
building requires that agencies adopt an active role in cultivating participation. This contrasts
with interest representation's assumption that the state takes group power as it finds it. See
AYRES & BRAITHWAITE, supra note 75, at 10, 18 (arguing that pluralism does not believe in the
state support and cultivation of associations capable of sharing in governance because it assumes
that they spontaneously arise).
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ships, than through belligerent adversarialism. It may enforce the agree-
ments parties make or certify third parties to do so. Agency officials may
also train and assist parties responsible for implementing and overseeing
rules.

Far from undermining the agency's authority, facilitating broad par-
ticipation depends upon an agency's ultimate authority to impose its own
solutions. The state must be strong in order to engage in collaboration.
Agency officials need not be agnostic about outcomes. They may limit the
universe of subjects open to negotiation by establishing, for example, a
health-based standard as the minimal floor, while leaving to a consensus-
based process how high above that minimum the standard should ulti-
mately be set in light of feasibility, cost effectiveness, and community
priorities. 79 In order to prevent well-resourced groups from dominating
deliberative processes, the agency may provide technical assistance grants
or other needed support to consumer or community groups'" When collec-
tive action problems or differential power make balanced representation
within a negotiating group impossible, the government itself will need to
self-consciously represent the concerns of unrepresented interests."' The
critical difference here is the agency's posture toward outside groups: in
traditional rule making, the agency reacts when groups exert pressure, as
they are primarily viewed as a threat. In a collaborative model, the agency
cultivates participation as part of its mission because outside groups are poten-
tial contributors.

The role played by the agency in a collaborative regime depends
heavily on the context, including the history of the regulatory problem, the
amount of information known about the problem, the nature of the con-
flict among interested parties, and the relative power of the parties.
Another determinant of how strongly the agency might manage decision-
making processes is the availability of monitoring mechanisms that can

79. See Susan Rose-Ackerman, Deregulation and Reregulation: Rhetoric and Reality, 6 J.L. &
POL. 287, 302 (1990) (advocating that the OSHA set minimal workplace hazard standards and
allowed workers to bargain above them).

80. There is some precedent for the provision of technical assistance grants (TAG).
Superfund authorizes TAGs of up to $50,000 for community groups engaged in the remediation
process. See 42 U.S.C.A. § 9617(e) (West Supp. 1995).

81. The agency may need to represent the interests of rural or community groups that are
less likely to participate in negotiated rule makings. Of course, such groups are relatively
unlikely to have the power or resources to participate effectively in traditional rule making or to
sustain expensive lawsuits challenging rules. They may be forced to, or prefer to, "free ride" on
the efforts of others. For the classic statement of how incentives to free ride inhibit group mobi-
lization and lead to a lack of representation for diffuse groups, see MANCUR OLSON, JR., THE
LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND THE THEORY OF GROUPS (1965).
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trigger greater agency involvement should a consensus-based scheme break
down or produce perverse results. When monitoring and accountability are
weak, the agency might intervene with a heavier hand.

At times, strong agency management might undermine efforts that
originate with nongovernmental groups. There might be good reasons for
an agency to sit back while parties convene their own processes and
experiment with solutions that emerge from "ground level," especially
when they generate mechanisms for monitoring and evaluating the results.
A flexible managerial approach, however, should not be mistaken for a sys-
tem in which the agency withdraws from active duty."2 The agency is not
merely an umpire, nor need it be a pushover in the face of obstructionist
tactics or recalcitrant noncompliance."'

II. ILLUSTRATIONS OF COLLABORATIVE GOVERNANCE

A. Negotiated Rule Making

Consensus-based decision making and "coregulatory" experiments
seem to be increasingly common in both environmental and health and
safety regulation. While it is but one example of how collaboration might

82. For a view suggesting that agencies should simply cede regulatory authority to private
groups, see DEBRA S. KNOPMAN, SECOND GENERATION: A NEW STRATEGY FOR ENVIRON-
MENTAL PROTECTION 11-12 (1996).

83. The agency should always have a variety of punitive mechanisms at its disposal. See
AYRES & BRAITHWAITE, supra note 75, at 45 (advocating a tit-for-tat approach to punishment
and arguing that punishment should be tailored to the severity of the offense).

84. There is a growing recognition in political science, sociology, and law of the degree to
which governance is in fact shared in virtually all regulatory contexts. Even ostensibly "self-
regulatory" regimes can be viewed as coregulatory because they emerge in the context of gov-
ernment regulation and rely on government intervention when the system breaks down. See
JOSEPH V. REES, HOSTAGES OF EACH OTHER: THE TRANSFORMATION OF NUCLEAR SAFETY
SINCE THREE MILE ISLAND 38-40 (1994) (describing how the Institute of National Power
Operations ultimately resorted to the Nuclear Regulatory Commission's enforcement authority
to establish credibility with the nuclear industry). There are many examples of consensus stan-
dards produced through negotiation among representatives of private groups, which might be
viewed as a kind of self-regulation. Many of these are adopted into law. See Robert W.
Hamilton, The Role of Nongovernmental Standards in the Development of Mandatory Federal
Standards Affecting Safety or Health, 56 TEX. L. REV. 1329, 1331-33 (1978); see also AYRES &
BRAITHWAITE, supra note 75, at 110-12. Paul Weiler has suggested allowing labor and man-
agement to negotiate health and safety rules, subject to fairly nonintrusive oversight approval by
the OSHA and to arbitrary and capricious review by courts. The goal would not be to remove
the role of the agency entirely, but rather to yield as much autonomy as possible to the most
affected constituencies, whose physical and economic well-being is directly at stake. See PAUL
C. WEILER, GOVERNING THE WORKPLACE: THE FUTURE OF LABOR AND EMPLOYMENT LAW
284-87 (1990). For a study of coregulation in the context of safety regulation, see JOSEPH V.
REES, REFORMING THE WORKPLACE: A STUDY OF SELF-REGULATION IN OCCUPATIONAL
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be institutionalized, and while it has been the subject of relatively little
empirical study, 5 regulatory negotiation (reg-neg) illustrates how collabo-
ration might emerge from, and be in tension with, a regime of interest rep-
resentation. Experience with reg-neg also suggests the risks and benefits
that a larger move to collaboration would entail.

Negotiated rule making is a consensus-based process, usually convened
by an agency, through which stakeholders negotiate the substance of a rule.
It represents the importation of alternative dispute resolution principles
and strategies into the public policy context.86 In 1982, Philip Harter, who
worked with the now defunct Administrative Conference of the United

States"7 to develop negotiated rule making, published what has become the

SAFETY (1988) (chronicling the Cooperative Compliance Program in California under which
CAL-OSHA delegated authority for enforcement of safety standards to labor-management
teams); see also KEITH HAWKINS, ENVIRONMENT AND ENFORCEMENT: REGULATION AND THE
SOCIAL DEFINITION OF POLLUTION (1984) (Prosecution in the cooperative regime of water pol-
lution regulation in England is rare and viewed as a sign of agency failure. In most cases the
agency and regulated consumers exchange information and negotiate compliance.).

85. But compare the following anecdotal accounts: William Funk, When Smoke Gets in
Your Eyes: Regulatory Negotiation and the Public Interest-EPA's Woodstove Standards, 18 ENVTL.
L. 55 (1987); Perritt, supra note 34, at 1647-88; Ellen Siegler, Regulatory Negotiations: A Practical
Perspective, 22 ENVTL. L. REP. 10,647 (1992); Lawrence Susskind & Gerard McMahon, The
Theory and Practice of Negotiated Rulemaking, 3 YALE J. ON REG. 133, 142-50 (1985). These
accounts, together with others, are compiled in SOURCEBOOK, supra note 62. See also Kerwin &
Langbein, supra note 62, and Coglianese, supra note 16, at 35-43, for two recent empirical
studies.

86. On the federal government's turn toward ADR, see generally Frank Dukes, Public
Conflict Resolution: A Transformative Approach, 9 NEGOTIATION J. 45, 47-49 (1993); Nancy J.
Manring, Dispute Systems Design and the U.S Forest Service, 9 NEGOTIATION J. 13, 20 (1993);
Lawrence E. Susskind et al., When ADR Becomes the Law: A Review of Federal Practice, 9
NEGOTIATION J. 59, 59-63 (1993). Of course, reg-neg is a unique form of negotiation. Agencies
frequently negotiate informally in the context of licensing or permitting and more formally in
settlement negotiations. Agencies are also encouraged to engage in informal round-table discus-
sions, single-interest consultations, and policy dialogues. The less formal procedures are designed
to facilitate information exchange and to encourage consensus, without resort to negotiations.
See OFFICE OF AIR AND RADIATION, U.S. EPA, DISCUSSION ON THE USE OF CONSULTATIVE
AND CONSENSUS-BUILDING PROCESSES FOR IMPLEMENTING THE CLEAN AIR ACT OF 1990, at 10
(Mar. 4, 1992) (on file with author).

87. ACUS was an independent agency of the federal government with a mandate to pro-
mote efficiency, adequacy, and fairness in the procedures adopted by federal agencies. In 1982,
ACUS adopted recommendations intended to encourage the use of negotiated rule makings by
federal agencies. See Recommendation 82-4, 1 C.F.R. § 305.82-4 (1982). In 1985, ACUS rein-
forced its earlier recommendation, citing four examples of negotiated rule makings and using
them as the basis for addressing concerns. Throughout the decade, ACUS was the primary gov-
ernment entity researching and advocating the use of ADR in government. ACUS issued reports
detailing ADR procedures and arguing where and how they would be appropriate and pressed
Congress to remove obstacles to their implementation. In 1995, a House-Senate Conference
Committee declined to renew ACUS's $1.8 million annual appropriation, thereby abolishing the
agency. See Peter L. Strauss, Changing Times: The APA at Fifty, 63 U. CHI. L. REV. 1389 (1996).
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classic article describing the reg-neg process and advocating its use.88

Harter proposed reg-neg as a response to the failures of the adversarial rule-
making process, arguing that direct stakeholder negotiation of rules would
restore legitimacy to rule making. Harter's article initiated a debate over
the legitimacy of the process itself. This debate now consists of two dis-
tinct sides: those who argue that reg-neg is preferable to traditional rule
making in terms of the cost, implementability, and legitimacy of the rules

produced, and those suspicious of its potential to subvert the public inter-
est by granting inordinate power to unaccountable private groups. 9° How-
ever, there is broad agreement even among ardent supporters on at least
two limitations on the process. First, reg-neg should be used only under
specific conditions when the incentives are conducive to producing agree-
ment. Second, there should be plenty of safeguards against agency capture,
including post-consensus notice and comment, and judicial review.

By examining reg-neg in terms of its potential to exemplify collabo-
ration, I engage this debate, but from a slightly different angle. Instead of
asking whether this new process is capable of accomplishing traditional
regulatory goals in a more time- and cost-efficient manner (something over
which there continues to be debate), I explore the extent to which reg-neg
allows us to challenge the conceptual constraints of the traditional admin-

88. Much of the description to follow in the text is explained more fully in Harter, supra
note 1, and is elaborated in the materials compiled in SOURCEBOOK, supra note 62.

89. This view is supported by anecdotal and at least some empirical evidence, though it is
by no means overwhelming or conclusive. See EPA Assessment, supra note 62, at 27-32; Kerwin
& Langbein, supra note 62, at 37. But cf. Coglianese, supra note 16, at 61-62 (citing cases in
which negotiated rules were subject to challenge, sometimes by those who participated in the
negotiations).

90. See Funk, supra note 85, at 97; Susan Rose-Ackerman, American Administrative Law
Under Siege: Is Germany a Model?, 107 HARV. L. REV. 1279, 1283 (1994) (arguing that regula-
tory negotiation, like German consensual processes, fails to measure up to American notions of
political accountability and is ill suited to the nature of many of the problems facing the admin-
istrative state); see also Mashaw, supra note 19 (dismissing negotiated rule making as useful only
in a minority of cases). Mashaw argues that "democratization" in the form of reforms like negoti-
ated rule making seems unlikely to succeed:

For complex reasons ... [democratization] seems relatively implausible as a general
remedy. Our continued flight from bureaucracy in the name of democracy has just as
continually increased both bureaucracy and bureaucratic-adversarial legalism. A
demand for actual consent through multi-party negotiation seems a formula either for
stalemate or capture, unless it is highly selectively applied.

Id. at 253.
On the risk of faction, see Cass R. Sunstein, Interest Groups in American Public Law, 38

STAN. L. REV. 29 (1985) (describing the historical response to the problem of faction by federal-
ists and anti-federalists and arguing that modem judicial review of administrative decisions
should seek to ensure that outcomes are motivated by a public purpose and are not a reflection of
the power of particular groups).
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istrative regime. The question therefore concerns how well, and under
what conditions, reg-neg can encourage problem solving and broad partici-
pation, create the conditions under which rules can be viewed as pro-
visional, provide opportunities for transcending the public-private divide,
and cultivate a flexible, engaged agency.

Following a brief description of the mechanics of the process, I pro-
vide two empirical examples that illustrate the potential of reg-neg as a
collaborative experiment.

Since 1982, agencies have initiated sixty-seven negotiated rule mak-
ings, yielding thirty-five final administrative rules. 9' While seventeen
agencies have conducted at least one reg-neg, the EPA has by far the most
experience with the process and has produced twelve negotiated rules.92
The EPA's early success in negotiating rules pursuant to the Clean Air Act
(CAA) helped build internal support for reg-neg's more widespread use.9"
A broad cross-section of other agencies have also tried the process. The
Department of Labor, for example, has used negotiated rule making four
times.

94

After a decade of experimentation, Congress institutionalized the
process by passing the Negotiated Rulemaking Act (NRA) in 1990.9' The

91. See Coglianese, supra note 16, at 16-17. Coglianese compiled a comprehensive data
set of regulatory negotiations across all federal agencies. A number of the reg-negs were aban-
doned for a variety of reasons; a number are still pending.

92. See Coglianese, supra note 16, at 22.
93. The agency has used the process in the context of administering a wide variety of stat-

utes, including the Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §§ 135-136
(1994); the Toxic Substances Control Act, 15 U.S.C. §§ 2601-2692 (1994); the Safe Drinking
Water Act, 42 U.S.C.A. § 300f-300n-5 (West 1994); the Resource Conservation and Recovery
Act, 42 U.S.C. § 6901-6992 (1994); and the Clean Air Act, 42 U.S.C. 88 7401-7671 (1994).
The EPA's Office of Air and Radiation has used reg-negs to devise a number of complicated rules
under the CAA. See generally SOURCEBOOK, supra note 62. The EPA's Office of Policy,
Planning, and Evaluation assists different departments with negotiated rule makings.

94. Two rules have been promulgated; two are pending. See Coglianese, supra note 16,
at tbl. 1.

95. 5 U.S.C. §§ 561-570 (1994). Congress had originally passed the Administrative
Dispute Resolution Act together with the NRA. See Administrative Dispute Resolution Act, 5
U.S.C. 88 571-583 (1994). The statutes were the culmination of an effort, led by the ACUS
and the American Bar Association, to formally recognize and encourage governmental use of
dispute resolution practices. The NRA did not grant new authority to agencies or mandate new
dispute resolution mechanisms. Rather, it codified the procedures, most of which were already in
use, for conducting them. The ADRA endorsed the use of facilitation, mediation, and arbitra-
tion in contracting and personnel disputes, as well as in rule making and enforcement actions.
Examples of the successful use of such procedures in the private sector and frustration with the
protracted and expensive nature of litigation contributed to the rising popularity of ADR and the
willingness of some agencies, particularly the EPA, to experiment with it. See supra note 86.
The NRA was reauthorized by Congress in the Administrative Dispute Resolution Act of 1996,
Pub. L. No. 104-320, 110 Stat. 3870.
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Clinton administration has supported the practice and has even required
its more widespread use. 96 The NRA effectively codifies existing practices
but also adds an element of formality. The act requires agencies who plan
to negotiate rules to formally determine that a negotiated rule making is in
the public interest and to announce the formation of a negotiating com-
mittee in the Federal Register so that members of the public may apply to• . 97

participate. A negotiating committee seeks to produce a consensus rule
that will either be proposed intact by the agency in an NPRM or form the
basis of the proposed rule. Consensus rules are still subject to notice and
comment, and the agency may depart from the consensus if it chooses. 9

The agency and stakeholders are to play equal roles in the process.
According to the NRA, each participates "with the same rights and
responsibilities as other members of the committee .... ,99 The act also
stipulates that rules produced through negotiated rule making are subject to
the same judicial scrutiny as rules produced in the conventional notice and
comment process.

96. See NPR ACCOMPANYING REPORT, supra note 2, at 30 (listing the benefits of reg-neg
and advocating its use); Exec. Order No. 12,866, 3 C.F.R. 644 (1993).

97. See Administrative Dispute Resolution Act §§ 583(a), 5 84(a).
98. See USA Group Loan Servs., Inc. v. Riley, 82 F.3d 708, 714 (7th Cir. 1996) (holding

that the NRA does not obligate the agency to bargain in good faith and that the agency may
depart from a negotiated consensus when promulgating a rule). While not formally committed
to adopting the rule produced at a negotiated rule making, the agency has numerous incentives
to propose a rule consistent with the consensus achieved by the participants. Having invested so
much in the process, the agency is unlikely to deviate from the results of the negotiation, at least
barring a significant unforeseen problem or political intervention by another agency, the White
House, or members of Congress. Agency officials expend considerable effort consulting with
superiors, the Office of Management and Budget (OMB), and Congress, in order to minimize the
likelihood that they will have to deviate from the agreement reached through negotiated rule
making. See Interview with Deborah Dalton, supra note 27.

99. Negotiated Rulemaking Act § 566(b).
100. See id. § 570. Congress apparently rejected alternative proposals to subject negotiated

rules to relaxed review or to limit judicial review to the sufficiency of the process that produced
the negotiated outcome. For example, Harter proposed that negotiated rules should be"sustained to the extent that it is within the agency's jurisdiction and actually reflects a consen-
sus among the interested parties." Hatter, supra note 1, at 103. Susskind and McMahon have
suggested that courts review only the sufficiency of the process. They argue that negotiated rule
making fulfills the purpose of the "hard look" doctrine if the process provides:

(1) adequate notice; (2) availability of financial resources to disadvantaged groups to
help them participate on an equal footing; (3) the keeping of a reasonable record of for-
mal meetings; (4) ample opportunity for all parties to review the final draft; (5) an
opportunity for all parties to discuss the results of the review and comment process;
(6) a chance for all interested parties to shape the scope of the negotiation agenda,
agree on the selection of a facilitator, and receive access to the information they
request; (7) a clear explanation by the agency of its obligation to the negotiating com-
mittee; and (8) an opportunity for all parties to sign off on a final version of the
agreement.



38 45 UCLA LAW REVIEW 1 (1997)

The procedure for convening a negotiated rule making is not statuto-
rily prescribed, thereby enabling the agency or outside parties to propose
chartering a committee.'0' The agency usually initiates the process after
determining, through public meetings or informal consultation, that there
is sufficient interest among the most affected groups. The agency then
appoints a convenor-an agency official or independent third party with
experience in dispute resolution-and charges him or her with determining
which parties should participate. The nature of the convening process is ad
hoc: the convenor creates an initial list of participants based on consulta-
tions with experienced agency staff and by reading prior proceedings or
legislative history to deduce parties most likely affected by the regulation.' 2

Often, the convenor consults with leading representatives of industry and
public interest groups to determine who might also be included. In addi-
tion to the federal agency, likely members of a negotiated rule-making
committee include representatives from the regulated industry, trade asso-
ciations, labor organizations, public interest groups, and state and local
governments. The parties shape not only the substance, but also the
ground rules of participation. Convenors often devise the agenda and set

Lawrence Susskind & Gerard McMahon, The Theory and Practice of Negotiated Rulemaking, 3
YALEJ. ON REG. 133, 164 (1985).

101. The NRA mandates that agency heads consider a number of factors when deciding
whether to use reg-neg. These factors include: (1) the need for a rule; (2) the existence of a lim-
ited number of identifiable interests that will be significantly affected by the rule; (3) the reason-
able likelihood that a committee can be convened with a balanced representation of persons who
are adequately representative of those significantly affected; (4) the willingness of parties to
negotiate in good faith to reach a consensus on the proposed rule; (5) whether there is a reason-
able likelihood that a committee will reach a consensus on the proposed rule within a fixed
period of time; (6) whether the negotiated rule-making procedure will not unreasonably delay
the notice of proposed rule making and the issuance of the final rule; (7) the adequacy of agency
resources and its willingness to commit such resources, including technical assistance, to the
committee; and (8) the agency's willingness, to the maximum extent possible consistent with the
legal obligations of the agency, to use the consensus of the committee with respect to the pro-
posed rule as the basis for the rule proposed by the agency for notice and comment. See Negoti-
ated Rulemaking Act § 563.. 102. See SOURCEBOOK, supra note 62, at 123-31. The convening process has a number of
stages, beginning with developing the list of participants. The convenor interviews prospective
parties, discusses their interests, the potential ground rules, and the scope of the negotiation,
then summarizes his or her findings, and finally recommends to the agency whether or not to
proceed. If the agency decides to go forward, it must publish a notice in the Federal Register
announcing its intent to conduct a negotiated rule making and listing the proposed participants.
Following public response to the announcement, the agency and convener may reconsider the
members of the list and the scope of the negotiation.
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the tone of the negotiation, but participants may suggest procedural rules,
create subcommittees to perform delegated tasks, or establish deadlines.03

In addition to the requirements imposed by the NRA, negotiated rule
making must comply with the Federal Advisory Committee Act
(FACA), 'o4 which structures governmental consultation with private,05

groups. FACA requires that a balance of views be represented in any
chartered committee.' No mechanism exists, however, to appeal the
agency's decision to formally exclude some organizations in favor of others.
Nonetheless, because the NRA requires that all negotiated rule makings be
announced in the Federal Register, and because FACA requires that the
meetings be public and that all attendees be heard, no interested party can
be entirely excluded from the process; '°7 participants who are not members
of the chartered negotiating committee must be given an opportunity to
express their views.'06 FACA also requires that meetings be recorded. The
minutes vary in the amount of detail reported, but they often fall far short

103. Once the convenor determines the list of participants and the agency approves it, the
convenor may continue to act as a facilitator of the negotiation or be removed in favor of some-
one new. Mediators are typically drawn from consulting or dispute resolution firms, or from
agencies other than the one involved in the rule making.

104. 5 U.S.C. app. §§ 1-15 (1994).
105. See id. The act requires that federal agencies formally charter groups with which it can

meet to obtain advice. Charters must be approved by the General Services Administration
(GSA) and OMB and must describe the "purpose, functions and composition of the committee
with regard to what segments of the population will be represented." Charters must also "give
the estimated cost of the committee, including whether or not there will be any compensation
for members, and they must indicate a termination date." Daniel J. Fiorino & Chris Kirtz,
Breaking Down Walls: Negotiated Rulemaking at EPA, 4 TEMP. ENVTL. L. & TECH. J. 29, 30
(1985). The negotiated rule making must be completed in the specified period of time or a for-
mal request for extension must be made to the GSA.

106. See 5 U.S.C. app. § 5(b)(2).
107. A review of a typical negotiated rule-making file made clear that the agency and the

facilitator took pains to ensure that diverse interests were represented on the committee, and
that if an organization was excluded, it was because the issues they raised were also represented
by another organization. See RESOLVE, INC., HAZARDOUS WASTE MANIFEST NEGOTIATED
RULEMAKING: CONVENING REPORT (Aug. 1992) (on file with author). At the OSHA negoti-
ated rule making on safety standards for the erection of steel structures attended by the author,
parties in the gallery who were not part of the negotiating committee participated at least as
often as chartered members and were specifically asked to continue to attend. For a detailed
review of the OSHA negotiated rule making held at the Capitol Hotel, Washington, D.C.,
September 20-22, 1994, see infra note 113 and accompanying text.

. 108. FACA committees must publish announcements of all committee meetings in the
Federal Register and provide public access to the minutes of committee meetings. See 5 U.S.C.
app. §§ 9(a)(2), 10(c).
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of an official transcript. The parties are usually wary that specific attribu-
tions and detailed notes will inhibit the free exchange of views necessary
for successful negotiations.1 9

While the NRA allows parties to define consensus, it provides that in
the absence of an agreed-upon definition, consensus requires unanimity.1n

This can potentially create opportunities for lone parties to hold the nego-
tiations hostage. Committees usually avoid such stalemates through crea-
tive definitions of unanimity that allow parties to disagree without
dissenting from the entire agreement."' In the event of hold-outs, and
indeed at any time, all parties, including the agency, may withdraw from
the negotiations. In the event that the negotiations require unanimous
agreement (effectively giving each participant veto power), the agency may
simply withdraw, promulgate the rule on its own, and accord any general
consensus that emerged some deference by incorporating it into the rule.
The agency's decision to end a negotiated rule making is not subject to
judicial review.' 2

With this introduction to the process, we now examine two examples
that illustrate the potential of reg-neg as a site of collaborative governance.
This potential derives not from the parties' "success" in achieving consen-
sus rules (though they were successful), but rather from the fact that the
parties engaged in a problem-solving exercise through which they were
able, if only briefly or incompletely, to break out of traditional conceptions
of rule making.

109. See Interview with David Menotti, supra note 27. Parties may also wish at the outset
to limit the use of records and statements in future litigation.

110. See Negotiated Rulemaking Act, 5 U.S.C. § 562 (1994).
111. "Consensus" may be defined as a simple majority vote as "no substantial disagree-

ment," or as "no significant disagreement." See examples of such definitions in the equipment
leaks negotiation infra note 135 and accompanying text, and the XL Permit negotiations, infra
note 165 and accompanying text. Parties may thus disagree over specific issues and still concur
in the ultimate result. Harter recommends that consensus be defined as each party "concurring
in the result." Practically speaking, this means that the parties agree not to challenge the final
rule, even if they do not affirmatively support it. See SOURCEBOOK, supra note 62, at 125
(quoting the May, 13, 1988 testimony of Philip J. Harter on section 1504 before the Senate
Committee on Governmental Affairs). If the parties accept the default definition of unanimity
in the NRA and interpret it to mean "complete unanimity on all issues," the chances of achiev-
ing consensus will be low. If a party is bent on sabotaging the negotiations and strict unanimity
is the rule, there is nothing to stop it from holding out. In the event that this happens, the nego-
tiations may still inform what the agency ultimately does when it promulgates the rule.

112. See Negotiated Rulemaking Act § 570.
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1. Equipment Leaks Negotiated Rule Making..

In April 1989, the EPA initiated a rule making pursuant to section
112(d) of the Clean Air Act in order to establish hazardous organic
national emission standards for hazardous air pollutants (HON).114 Antici-
pating passage of the Clean Air Act Amendments of 1990, which would
require more stringent regulation of toxic chemical emissions,"' the agency

113. The description of what occurred during the negotiated rule making is based in part on
the Interview with Kathy Bailey, supra note 63 (Bailey represented the Chemical Manufacturer's
Association in the negotiations.); the Interview with Ellen Siegler, supra note 27 (Siegler repre-
sented the American Petroleum Institute in the negotiations.), and onthe background Interview
with Deborah Dalton, Deputy Director, Regulatory Negotiations Project EPA (July 25, 1994)
(Dalton participated as an EPA official.); and Interview with David Doniger, formerly Senior
Attorney, Natural Resources Defense Council and thereafter Assistant Deputy Administrator,
EPA Office of Air and Radiation (July 26, 1994) (Doniger represented the NRDC in the nego-
tiations.). It is also based on a review of the negotiated rule-making committee meeting minutes
and documents contained in file A-89-10, maintained by the EPA Office of Air and Radiation
Docket and Information Center. The characterization of the extent to which the equipment
leaks reg-neg embodied elements of a collaborative model is based on my own interpretation.
While it is neither the only, nor the definitive, characterization of the reg-neg, it is supported by
the record and by the comments of participants themselves.

114. Section 112(d) charged the EPA with reducing adverse effects of hazardous air pollu-
tants from new and existing sources. The HON was intended to reduce the emission of organic
hazardous pollutants from the chemical-manufacturing industry, pollutants that lead to adverse
health and environmental effects including human illness and death, habitat destruction, and
reduced agricultural crop yields. The HON applies to 386 out of approximately 660 chemical
substances produced by chemical manufacturing processes in the Synthetic Organic Chemical
Manufacturing Industry (SOCMI) at a projected cost of approximately $450 million per year
through the first five years. To be subject to the HON, the chemical process must be located at a
major source that emits more than 10 tons of any one hazardous air pollutant per year, or more
than 25 tons per year of multiple hazardous air pollutants. The equipment-leaks portion of the
HON applies to SOCMI processes that are in hazardous air pollutant service for 300 or more
hours per year. Being in "hazardous air pollutant service" is defined as being in contact with or
containing fluid that is 5% or more of a chemical on the list of 189 hazardous air pollutants listed
in section 112 of the CAA. See Clean Air Act, 42 U.S.C. §§ 7401-7671 (1991).

115. One goal of the negotiation was to develop a standard for controlling leaks that would
reflect the maximum degree of leak reduction consistent with the new amendments to section
112 of the Clean Air Act. The amendments would require a degree of control known as Maxi-
mum Achievable Control Technology (MACT). A MACT standard would force companies to
adopt more stringent controls than the then-existing regulations under sections 111 and 112 of
the act. EPA studies from the early 1980s showed that plants with no leak controls would be
expected to have a leak frequency rate of 11-12%, which could be reduced by 60-70% with the
Load Detection and Repair program. See U.S. EPA Notice of Establishment and Open Meeting
of the Negotiated Rulemaking Advisory Committee for the Volatile Organic Chemical Equip-
ment Leak Rule, in Memorandum from Philip J. Harter, Air Docket (EPA) A-89-10, II-E-4, at
2-3 (Sept. 8, 1989) [hereinafter Notice of Establishment] (discussing EPA's negotiated rule
making on fugitive emissions from equipment leaks).
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announced that it was considering developing new regulations to control
"fugitive emissions," which are leaks of toxic and volatile compounds from
valves, pumps, and flanges at chemical facilities. Fugitive emissions con-
tribute significantly to air quality problems. Some estimates suggest that
they account for one-third of all routine, nonaccidental toxic air emissions.
Because they are released near the ground, the impact of fugitive emissions
is ten to forty times greater than equal releases from stacks."6

The EPA invited interested parties to negotiate the regulations, which
were ultimately to become subpart H of the larger HON rule."7 The char-
tered negotiating committee included representatives from the petroleum,
chemical, and pharmaceutical industries, state and local agencies, and the
Natural Resources Defense Council (NRDC), an environmental organiza-
tion.'18 The Negotiating Committee was chartered in September 1989, and
it reached consensus in October 1990. The final rule was promulgated in
1994." 9

The development of equipment leak rules has historically been con-
tentious. The lead EPA official in the negotiations noted at the outset that
merely devising the format (not the stringency) of the standard for con-
trolling leaks could take four to five years using traditional notice and
comment rule making.' Negotiating the standard necessarily requires
defining the chemical concentrations that will amount to a leak that must
be controlled (for example, 50 or 500 parts per million (ppm)) and deter-
mining what percentage of leaking equipment components will be toler-
ated (for instance, 1%, 2%, or 5%). Existing regulations at the time of the
reg-neg mandated quarterly inspections for leaks using a portable hydrocar-
bon detector. If concentrations in excess of 10,000 ppm were detected, the

116. See Notice of Establishment, supra note 115, at 2.
117. See 59 Fed. Reg. 19,402 (1994) (to be codified at 40 C.F.R. pt. 63) (presenting the

proposed final rule).
118. Participants included the Chemical Manufacturer's Association; the American

Petroleum Institute; the Pharmaceuticals Manufacturing Association; the National Governors'
Association; state and local air pollution control agencies from New York, Texas, and California;
and the NRDC. Industries that were not immediately affected by the regulations, such as the
American Automobile Manufacturer's Association, were nonetheless interested in the reg-neg
because it was viewed as a likely precedent for future equipment leaks regulation targeted at their
industries. For a list of participants, see Meeting Minutes, November 6-7, 1989, in Memo-
randum from Philip J. Harter, Air Docket (EPA) A-89-10, II-E-6 (Nov. 13, 1989) [hereinafter
Meeting Minutes Nov. 6-7]. See also Siegler, supra note 85, at 10,652-53.

119. See 40 C.F.R. pt. 63 (1994) (presenting the proposed final rule). Philip Harter, the
mediator of the equipment leaks reg-neg, has explained that passage of the 1990 Clean Air Act
amendments delayed promulgation of the equipment leaks rule, as it had to be folded into the
larger HON rule. See Coglianese, supra note 16, at 23 n.108.

120. See Agenda for Informational Meeting, Air Docket (EPA) A-89-10, II-E-01, at 4 (May
15, 1989) [hereinafter Agenda for Informational Meeting] (comments of Bob Ajax).
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component, such as the pump, valve, or flange, was deemed "a leaker" and
subject to a maintenance regime known as Leak Detection and Repair
(LDAR). 2'

The equipment leaks negotiation began, however, as a dispute over
calculating leak rate frequency. While this element of the negotiation is
technical, it is also pertinent and merits a brief description. The principle
methodology by which the EPA estimates fugitive emissions and calculates
the baseline risk at each facility relies upon average emissions factors. By
1989, however, the emission factors were badly out of date and inaccu-
rate."2 The actual emissions at many facilities were likely to be very differ-
ent than predictions based on the outdated emission factors. In fact, actual
leak frequency varies widely depending on the design and age of the
equipment, worker training, and the quality of maintenance. The initial
goal of both the EPA and the chemical industry was to revise the emission
factors in order to obtain a more accurate quantification of the magnitude
of leaks.'

However, because the EPA also wanted to determine a standard for
leak control, it proposed at the outset of negotiations a leak definition of
500 ppm and a percentage of leaking components of 5%."' In response to
the proposed definitions, industry representatives produced data illustrating
the technical problems and costs associated with controlling leaks. They
acknowledged that it was possible to prevent leaks of very dangerous
chemicals, such as phosgene, but argued that it was economically infeasible
to prevent leaks to the same degree with all chemicals.' They argued that
a monthly LDAR requirement was too costly. In debates over permissible
concentration levels, industry representatives insisted that the data were
too variable at the low leak levels to support low concentration limits.

121. See Notice of Establishment, supra note 115, at 2.
122. The emission factors were calculated in the early 1980s and were based on an uncon-

trolled plant. Because most plants are controlled to some degree, predictions based on the fac-
tors overstate leak rates. The chemical industry also criticized the emission factors because they
were not based on toxic emissions in particular, but rather on volatile organic compounds.
Toxics have lower leak rates than volatile organic compounds. See Agenda for Informational
Meeting, supra note 120, at 25.

123. See Notice of Establishment, supra note 115, at 6.
124. This "straw man" proposal was meant to initiate negotiations. The EPA actually pro-

posed that in Phase I, the leak definition would be 10,000 ppm with a 2% benchmark level for
leaks and that in Phase II, the concentration would go down and the percentage up. The Phase I
proposal represented the existing requirements that would have to become more stringent under
the CAA amendments. See Meeting Minutes Nov. 6-7, supra note 118, at 3.

125. According to representatives of the chemical industry, many plant managers viewed
the existing leak detection and repair requirement imposed by the agency as impossible to meet.
See Interview with Ellen Siegler, supra note 27.
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Environmentalists, who were suspicious of industry data, argued for lower
concentration levels, which would trigger more frequent monitoring and
repair, together with a shorter phase-in time for more stringent standards. 6

Such positions were no surprise. In a traditional rule making, parties usu-
ally present conflicting data and argue for a rule favorable to their interests.
Here, the participants took the same approach, perhaps in anticipation
that they would ultimately agree to split the difference on most issues.

At the same time, face-to-face negotiations forced the chemical indus-
try to defend its data to environmentalists, which, in the words of one
industry representative, was "sobering and embarrassing.... 7  Members of
the negotiating committee also educated one another in ways unimagin-
able in a typical rule making. As a group, the committee toured a number
of chemical plants to inspect the processes that were the subject of the rule
being negotiated, and they interviewed plant managers in charge of
LDAR.' s Participants reported that this helped to overcome the image of
industry as completely unconcerned with safety, and allowed the parties to
better understand the technical constraints on leak prevention.' 9 The
educational benefits did not flow only one way; industry representatives
acknowledged that environmentalists' concerns about enforcement were
legitimate. Industry representatives conceded, for example, that incentives
for effectively controlling leaks should be coupled with disincentives for
poor performers.'30

Surprisingly, however, over the course of negotiations, the question of
emissions factors receded into the background. Instead, the committee
began to focus on a new conceptual approach to the leak standard using
quality control principles.' The "skip" approach would allow plants to
"skip" inspections if consecutive inspections revealed that the number of
leaks was below a stated standard. At the same time, plants which proved
less effective at controlling leaks would suffer more frequent inspections.

126. An NRDC representative and several state representatives proposed that in Phase II,
leaks should be defined at 250 ppm (not 500 ppm) with a 2% rate of leaking components. See
Meeting Minutes, February 22-23, 1990, in Memorandum from Philip J. Harter, Air Docket
(EPA) A-89-10, 1 1-E-15, Attachment 11 (Feb. 27, 1990) [hereinafter NRDC/State Proposal].
For the NRDC's concern about the slow implementation rate, see Meeting Minutes May 10-11,
1990, in Memorandum from Philip J. Hatter, Air Docket (EPA) A-89-10, lI-E-21 (May
16,1990).

127. Interview with Ellen Siegler, supra note 27.
128. See NRDC/State Proposal, supra note 126 (documenting the site visits).
129. See id.
130. See Meeting Minutes Nov. 6-7, supra note 118, at 2.
131. See id.
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On the surface, the solution that emerged seems simple: the EPA
would maintain the preexisting definitions of leaks and percentage of leak-
ing components during a defined period, and then increase the stringency
of the definitions in phases, with staggered implementation for different
classes of facilities."' While industry had initially been opposed to the 500
ppm and 5% figures, industry representatives agreed that the lead time
afforded by the negotiation gave companies sufficient advance notice to
make the appropriate capital investments and adjustments necessary to
comply with the new requirements. The key element of the consensus,
however, was the incentive program connecting frequency of monitoring
with performance. Facilities incapable of achieving the EPA's goal of emis-
sions reduction could either conduct more frequent leak detection and
repair procedures or embark on a quality improvement program (QIP). A
QIP would require facilities to assess why they had failed to meet the
benchmark levels and to implement a technology-forcing program of
upgrades designed to improve performance.' The meeting minutes reveal
that the new approach became the primary focus of the negotiating com-
mittee. The parties ultimately concluded that emission factors, the issue
that had been most salient at the outset, would require more data collec-
tion and would not be part of the reg-neg."'

Based on this brief account, one could argue that the reg-neg process
was likely to be superior to traditional notice and comment in a number of
ways. Had the EPA engaged in a traditional rule making, the agency would
have received considerable data from all parties after the proposed rule had
been announced. Most likely, the parties' comments would have focused
on the inaccuracy of the proposed emission factors and the lack of data to
support low numerical limits for leak concentrations and the percentage of
permissible leaking components. Environmentalists would have had no
opportunity to directly confront the industry about the soundness of its

132. The first group of sources were required to comply six months after promulgation and
the last group were to comply within 18 months. See 40 C.F.R. § 63.100(k)(3) (1994). Each of
the three phases involved increasing stringency in terms of the definition of leak (from, for
instance, 10,000 ppm to 2000 ppm) and the percentage of leaking components that would qual-
ify as a violation (from, for example, 5% to 2%). See 40 C.F.R. §§ 63.163-.174 (1996).

133. See Siegler, supra note 85, at 10,651. The QIP option was developed in recognition of
the difficulty some facilities would have in meeting the low leak levels in Phases 11 and Ill. For
example, for general service pumps in Phase III, if either 10% or more of the pumps or a total of
three pumps leak, the owner/operator must institute a QIP. Unlike pumps, Phase Ill for valves
maintains the Phase I1 definition of leak at 500 ppm. However, if 2% or more of the valves leak,
the owner/operator must institute a QIP or conduct monthly monitoring.

134. See Meeting Minutes, March 27-28, 1990, in Memorandum from Philip J. Harter, Air
Docket (EPA) A-89-10, 1 l-E-20, at 2 (Apr. 4, 1990).
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data. Educative field trips to chemical facilities would have been unthink-
able. In the end, agency officials, bolstered by the new Clean Air Act
amendments, might have imposed a very stringent standard with no phase-
in and tried to force compliance through the threat of monetary penalties.
Alternatively, they might have promulgated something like their initial
proposal, without the "skip" approach. The agency might have also com-
promised or split the difference between the numerical definitions of leak,
the percentage of "leakers," and the methods for calculating emissions pre-
ferred by the industry and environmentalists.

The actual solution, however, was a win-win result for everyone
involved. Environmentalists secured an increasingly stringent standard
while industry bargained for phased implementation. As a result, both
industry representatives and the NRDC could "sell" the agreement to their
constituencies as a victory. The EPA demonstrated a commitment to
working with stakeholders, a posture that would be well received by both
Congress and the Clinton administration. The agency could also credibly
claim that while stakeholders were involved in the rule making, the bar-
gain struck did not undermine the public interest in reducing toxic air
emissions. The consensus improved the likelihood of implementation and
reduced the chance that the rule would be legally challenged, potentially
saving significant resources for all of the parties."' On the traditional
measures of cost, implementability, and legitimacy, as viewed by the par-
ties, the reg-neg was a success.

However, while accurate, the above analysis does not fully reflect the
dynamic of the negotiations. In fact, the reg-neg facilitated problem solving.
The discussion about mathematical models and numerical limits evolved
into a discussion about designing better production processes. One chemi-
cal industry representative claimed that a number of pumps were entirely
redesigned as a result of the committee's shift in focus to leak prevention.36

It is difficult to ascertain from the meeting minutes who first raised this
approach, but a memorandum in the record from the Chemical Manufac-
turer's Association contains its basic elements.137 One participant recalled
that the idea emerged in discussion when environmentalists began to

135. The CMA calculated that the negotiation saved them one-third of the expenses of a
rule making, assuming litigation and remand. See supra note 63 (referencing an internal study by
the CMA).

136. See Interview with Kathy Bailey, supra note 63.
137. See Memorandum from the Chemical Manufacturer's Association, November 3, 1989,

in Meeting Minutes Nov. 6-7, supra note 118.
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question industry about the causes of leaks."' Over the course of several
meetings, the negotiating committee found itself focusing on the reasons
why existing approaches to leak detection and repair were inadequate to
achieve stricter emission limits. This shifted the issue away from the dif-
ferent methodologies for calculating standards, and toward solving the
problem of actually improving leak rates for different processes.

The parties did not merely bargain, but also drew upon a set of devel-
opments, including the emergence of total quality management principles
in both the chemical industry and at the EPA, to devise an unanticipated
solution. The negotiated consensus requires industry to pool information
about worker training, technology, or management practices that most
effectively reduce emissions. 9 This element of the solution creates a badly
needed feedback mechanism. Historically, neither the EPA nor environ-
mental groups had the means by which to judge which technologies or
management practices facilitated rule compliance because nothing forced
the industry to disclose why it could not meet standards. This kind of
information disclosure, as opposed to the reporting only of leak rates, could
enable better diagnosis of leak causes. By requiring information sharing
among companies about the most effective controls, the negotiated rule
creates a mechanism for increasing safety standards. The primary monitor-
ing authority rests with the companies but is subject to governmental
oversight.

Another important result of the problem-solving process was the rec-
ognition that the production goals of chemical companies can coincide
with the regulatory goal of controlling toxic emissions. The industry was
moving toward a "best practice" standard in any event, because such a
standard was consistent with improving the quality of the pumps and
valves themselves.14° In essence, the negotiated solution forces chemical

138. See Interview with Kathy Bailey, supra note 63. The concept of Total Quality
Management (TQM) is based on a strategy of continuous improvement in production quality
aimed at customer satisfaction. TQM programs are pervasive in industrial organizations. The
elements of a TQM include customer satisfaction, continuous improvement, assessment and
measurement of improvement, input from suppliers, environmental support, systems support, and
training. In TQM theory, improvement and measurement are inseparable. Measurement pro-
vides the feedback required to keep people active in improvement. "When improvement goals
are vague and progress goes unmonitored, we encourage people to remain on the sidelines and to
avoid ownership." See DENNIS C. KINLAW, CONTINUOUS IMPROVEMENT AND MEASUREMENT
FOR TOTAL QUALITY 1-2, 8-9 (1992).

139. All leak detection and repair data pursuant to the quality improvement program are
submitted to an intercompany program for analysis. See Meeting Minutes, July 17-18, 1990, in
Memorandum from Philip J. Harter, Air Docket (EPA) A-89-10, II-E-24, Att.achment 5 (Aug.
3,1990).

140. See Interview with Kathy Bailey, supra note 63.
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companies to adopt leak prevention measures that also achieve the goal of
reducing air pollution. The solution is superior to a strict emissions limit
because it allows companies to devise process-specific and cost-effective
methods for achieving compliance. A Total Quality Management (TQM)
approach guarantees closer monitoring of the components most likely to
leak." ' It establishes a regime in which the penalty for noncompliance is to
be more closely monitored and be required to generate more information
about why existing leak controls do not work. This facilitates adaptation
and progress toward regulatory goals without being unnecessarily punitive:
a facility will never be in violation of the regulation so long as it pursues
the improvement program.

The recognition that the regulatory goal of reducing toxic emissions
coincided with industry's production goals only came to light when the
parties approached the problem together. Presumably this link could have
been discovered independently of a consensus-based process. Such conflu-
ence of interests is certainly not uncommon; companies increasingly appre-
ciate the cost savings associated with improving manufacturing processes to
reduce resource consumption or waste production. Similarly, there is no
obvious reason why a QIP solution could not have emerged from the tradi-
tional rule-making and implementation process; either the agency or the
parties could have proposed it. What is interesting, however, is that prior
to the reg-neg, they did not.

Although not free of adversarialism,'42 relationships improved in the
context of the reg-neg. One commentator noted that some aspects of the
negotiation, such as the initial data production, were conducted "like a
poker game," '43 but also observed that this characterization did not apply to
the discussions about how to prevent leaks or to the negotiation of the

141. "Focused monitoring can be used by operating staff to strive for continuous reductions
and by agencies to audit emissions." R.L. Berglund, Union Carbide Chemicals and Plastics Co.,
Inc., A Total Quality Approach to Fugitive Emissions Regulation and Control, reprinted in Meeting
Minutes, January 17-18, 1990, in Memorandum from Philip J. Harter, Air Docket (EPA) A-89-
10, ll-E-12 (Jan. 24, 1990).

142. Participants have recounted stories of shouting duels during negotiations, of being
physically and emotionally worn down by the intensity of the process, and of worrying about
what other people thought of their skill and integrity. "Creative solutions to complex problems
do not come easily to a group composed of representatives of diverse viewpoints. For each
moment of inspiration, there are countless moments of turmoil and tedium." Siegler, supra note
85, at 10,651.

143. Interview with Ellen Siegler, supra note 27 (describing debates over the soundness of
the data, but noting, "There's a war buddy thing once you get through it. You might call [other
parties] up on another issue and feel that you have some rapport").
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ultimate solution.'" Industry representatives felt that, at a minimum, they
had established credibility with the EPA and improved relationships.

In addition, the agency was engaged and flexible. Once the impor-
tance of technical information about chemical processes became clear, the
EPA committed significant resources to it, allocating five full-time staff
members to data collection and modeling.'5 The EPA also provided a
resource pool to offset expenses for parties who were not paid to attend
committee meetings." While the agency maintained a background threat
of acting unilaterally, it supported the problem-solving dynamic with real
dollars and significant staff time.

The parties to the equipment leaks reg-neg did not merely bargain.
They devised implementable solutions designed to attain, or ensure prog-
ress toward, the environmentally protective goal, with the guarantee that
failure to comply would generate information that could facilitate revision
of the standard. The solution was creative and unanticipated, and all sides
took the position that it would not have resulted from a traditional notice
and comment process. '

2. Fall Protection Negotiated Rule Making'4"

In 1994, as part of the Occupational Safety and Health Administra-
tion's revision of safety standards for the construction industry, the agency
initiated a negotiated rule making on subpart R of the regulation, which
governed fall protection during the erection of steel structures. The
OSHA convened the reg-neg in an attempt to update badly outdated fall

144. Observers of other reg-negs have similarly noted evidence of good faith, open delib-
eration, an appreciation for the larger problems at issue, and a surprising lack of bitterness. See
Bureau of National Affairs, Practice and Perspective: Asbestos Abatement, 1 BNA'S ALTERNATIVE
DisP. RESOL. REP. 154, 155 (1987).

145. See Interview with Kathy Bailey, supra note 63.
146. See Meeting Minutes Nov. 6-7, supra note 118.
147. "EPA wouldn't have thought of the QIP on its own, and no one went in thinking

about it. It just evolved. The rewards for good behavior, tight numbers as goals-the whole
package hadn't been used before." Interview with Ellen Siegler, supra note 27. Over and over
again, parties to this reg-neg and others told me that they believe that the likelihood of devising
new or unanticipated solutions increases when the most knowledgeable, most affected parties are
encouraged to interact cooperatively and repeatedly, and when they are given an opportunity to
actually implement their ideas. See Interview with Kathy Bailey, supra note 63; Interview with
Deborah Dalton, supra note 27; Interview with David Menotti, supra note 27; Interview with
Ellen Siegler, supra note 27.

148. 1 am deeply indebted to Charles F. Sabel, with whom I attended two days of the fall
protection reg-neg. Much of the analysis presented in this section was developed in lengthy
conversations with him.
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protection standards4 9 in an area-steel erection-that the OSHA con-
siders to be a particularly hazardous activity within an already hazardous
industry.5 Members of the chartered committee, chosen by the OSHA
from over sixty requests for membership, included representatives of labor,
management, and state and federal agencies.151

The negotiation initially focused on the height at which ironworkers
would be "tied off'-that is, attached to a stable structure through a lan-
yard or safety belt.'52 The OSHA proposed a height of six feet, whereas
both management and labor representatives proposed that it be much
higher in order to preserve worker mobility. Each of the parties was com-
mitted to different starting points, and it appeared that the purpose of the
negotiation would be to bargain until the parties could arrive at a com-
promise number.

It also appeared that the participants had conceived of the problem
they were trying to resolve as one of preventing workers from falling as they
moved from one task to another through a series of risky states. This con-
ception of the problem could be expected to generate a rule imposing dif-
ferent tie-off requirements for different activities that a worker might
perform in the course of the same job. Parties would have to define what
constitutes a particular activity (such as steel connecting), agree on the

149. The OSHA had been trying to revise the fall protection standards for structural steel
erection for the last 10 years. The regulations that were in place at the time of the negotiated
rule making were originally consensus standards that predated the founding of the OSHA and
were adopted by the OSHA in 1971. Many fall protection techniques currently available were
not even contemplated when the regulation was initially drafted. See Anthony Suruda et al.,
Fatal Work-Related Falls in Structural Steel Erection 4 (unpublished draft submitted to the Steel
Erection Negotiated Rulemaking Advisory Committee (SENRAC) (on file with author).

150. See Memorandum from Philip J. Harter to the OSHA's SENRAC 4 (Dec. 20, 1994)
[hereinafter Meeting Summary Dec. 6-8] (on file with author).

151. The committee was chartered pursuant to the NRA and FACA. See 59 Fed. Reg.
24,389 (1994).

152. It also focused on classifying certain construction activities as within subpart R or sub-
part M of the regulation. This was significant because subpart M of the regulation imposed more
stringent tie-off rules and dealt with fall protection more generally in the construction industry.
While subpart R does require certain precautions for fall protection, work practices, and con-
struction specifications, it does not explicitly require the use of belts and lanyards in all steel
erection situations. See 29 C.F.R. § 1926.750 (1996). Subpart M of the regulation requires that
construction workers be secured by a safety belt or lanyard at heights as low as six feet, depending
on the nature of the job. See 29 C.F.R. § 1926.501(b)(2)(i) (1996). Precisely what aspects of
steel erection are covered in each subpart was a matter of some dispute at the negotiated rule
making. See Letter from National Erectors Association to the OSHA's SENRAC (Nov. 8,
1994), in Memorandum from Philip J. Harter to the SENRAC and Those Interested in Its
Activities 17 (Nov. 28, 1994) (on file with author) (arguing that the OSHA initially said that all
steel erection would be covered by subpart R and then decided to include some activities in sub-
part M without consulting the industry).
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degree of risk, settle on a height at which to be tied off, and choose the
device by which the tie-off would be accomplished. Indeed, participants
actually approached the problem in this manner: they debated the costs
and benefits of choosing certain heights at which to tie workers to the
structure, and they considered the activities that would properly be
included within the scope of the regulation. The parties exchanged infor-
mation and corrected false assumptions. For example, one participant
submitted a report indicating that most ironworker fatalities occur due to
decking, not steel connecting as the committee had originally thought.
Other participants, impressed with the data, agreed that steel connection
required more fall protection.'"

In the course of the discussion over different heights, parties began to
generate an enormous amount of information about the causes of accidents,
and the focus gradually began to shift towards creating a safer work envi-
ronment. The parties began to ask each other about their safety practices.
They pointed to data that attributed a large percentage of falls to design or
engineering flaws in the erected steel, to workers' refusals to comply with
existing safety regulations, or to a lack of worker training. The Steel Coa-
lition explained the link between safety and the production of steel by
submitting data showing that contaminants from the manufacturing pro-
cess make steel more slippery.'54 One report, jointly produced by a labor
and management team, suggested that being tied off was not the only way
to prevent worker falls. Many participants reinforced this point by offering
data on the best shoes to wear on various surfaces in order to prevent
slips.

A representative from the Steel Decking Institute argued that given
this information, imposing specific standards for each activity might
engender a false sense of security, as tie-off rules could not substitute for
safety practices. One member of the gallery observing the negotiations, a
representative from the American Institute of Steel Erectors (AISE),
suggested that the committee create a certification program under which
companies would be certified for steel erection on the basis of a number of

153. See Meeting Summary Dec. 6-8, supra note 150, at 3-4.
154. The coalition agreed to publish a chart listing the various products and describing how

slippery they are, and the OSHA agreed to revisit the issue in five years. See Memorandum from
Philip J. Hatter and Alan Strasser to the SENRAC and Those Interested in Its Activities 7-8
(Jan. 10, 1996) [hereinafter Meeting Summary Nov. 27-Dec. 1] (on file with author).

155. See Memorandum from Philip J. Harter to the SENRAC and Those Interested in Its
Activities 7-8 (Mar. 1, 1995) [hereinafter Meeting Summary Feb. 7-9] (on file with author). At
the outset of the reg-neg, appropriate footwear had not been identified as an important matter.
Participants became interested, however, when it surfaced as a possible solution that would not
require workers to be tied to the structure.
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features, including worker training and safety precautions. 156 His idea was
that joint labor and management teams could demonstrate in a formal,
certified plan, that they could safely erect buildings."7 The OSHA could
perform the certification itself or authorize third parties to do so.

While the discussion on certification never proceeded very far, one
can imagine a scheme in which certification might have become the basis
for improving workplace safety without imposing specific tie-off rules. A
certification scheme might look something like this: certification is per-
formed by an independent auditor like the AISE or by the OSHA. To be
certified, companies would have to guarantee that they can meet a standard
of safety. The standard might simply be a best practice standard that
promises "to provide both security and mobility for workers." Certification
would also require the company to file a safety plan detailing worker
training, safety practices, and the quality of the steel used on the job,
among other things. Companies that are incapable of meeting the standard
would have to explain why and embark on a mandatory improvement pro-
gram. The OSHA could require companies capable of meeting the stan-
dard to share information with those that could not. Debates over safety
factors and the considerations that ought to be taken into account in the
certification scheme would then be the focus of discussion rather than
inflexible, numerical tie-off rules.

While this idea for certification is only rudimentary, the approach
would be similar to that adopted in the equipment leaks negotiated rule
making above. Certification would effectively replace the notion of a rule
as a limit with the idea of a performance-based standard that becomes more
stringent, as when companies demonstrate that they can provide safer work
environments through training, superior-quality steel, or other adjust-
ments. This kind of solution would make better use of the information
about worker training and other safety practices generated during the reg-
neg by incorporating it into safety plans. It would be more adaptive to
technical or practical innovations capable of reducing risk even further.
Because at least some of the factors contributing to accidents are related to

156. This suggestion had been made at other sessions. See Meeting Summary Dec. 6-8,
supra note 150, at 7.

157. Pursuing the idea, another participant suggested eliminating the requirement that
there be no more than eight floors between the erection floor and the upper-most permanent
floor, if the structural integrity of the building could be maintained as a result of design, and if
the design is filed as part of a steel erection plan. Another participant stated that he used a
safety plan for all of his projects, including worker training, and that his accident rates were only
25% of the industry's rate as a result. He attributed 75% of his cost savings to the safety plan.
See Meeting Summary Nov. 27-Dec. 1, supra note 154, at 4.
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the quality of the products used in erecting steel buildings, their quality
becomes inseparable from achieving the regulatory goal of safety.

Had a certification system been proposed as part of the subpart R rule
making, the agency would not have delegated its regulatory authority to
steel erectors. Instead, it would have helped to create, on the basis of the
information generated by the most affected parties, a set of intermediary
institutions that could together provide some assurance that safety goals
were being met. This approach would reallocate responsibility for safety to
labor and management teams responsible for devising safety plans, as well
as to certifying bodies responsible for reviewing them. The published safety
plan would become the crucial document enabling the agency to evaluate
the performance of the regulated industry. The OSHA would play a num-
ber of roles in this imagined scheme: convening relevant parties, requiring
and facilitating information exchange, and certifying plans or accrediting
the independent certifiers. The agency could establish criteria for certify-
ing bodies to meet and set minimal safety floors by dictating the minimal
elements required of any proposed safety plan. It could retain ultimate
authority to impose more stringent regulations if the certification scheme
failed to produce desired safety levels, which could be closely monitored
through mandatory disclosure of fatal and nonfatal injury rates. This set of
relationships provides a form of accountability, albeit one that differs from
traditional notions of accountability, in command and control regulation.

And yet, despite the emergence of information about safety practices,
the facilitator continued to press the importance of choosing heights at
which to tie workers off."" As the deadline for concluding the reg-neg
approached, he distributed a split the difference compromise requiring steel
connectors to be tied at fifteen feet, while allowing them the flexibility to
detach themselves between fifteen and thirty feet. In the end, the consen-
sus draft rule for subpart R that emerged from the negotiation consisted of a
series of such compromises. 5 9 Tie-off is required, for example, for steel
connection and decking above two stories or thirty feet, whichever is
lower.' 6°

158. The facilitator was Philip J. Harter. I am grateful to Mr. Harter for inviting me to
attend the reg-neg and for graciously acceding to an interview request while negotiations were
ongoing.

159. The final consensus rule was issued in draft form to members of the SENRAC. See
SENRAC Consensus Draft (Dec. 14,1995) (on file with author).

160. See id. at 25. Notes from the final committee meeting indicate that questions about
the scope of subpart R (what steel erection activities would be covered), the appropriate heights
for requiring tie off (during decking and connecting, for example), and other safety requirements
for various activities (structural steel assembly, hoisting, and rigging) dominated the discussion.
See Meeting Summary Nov. 27-Dec. 1, supra note 154.
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Based on what actually happened in the reg-neg, and not on the
latent ideas about certification, one could still make the case in favor of
reg-neg over traditional notice and comment. Because the parties were
forced to defend their positions face-to-face, they resisted being extreme or
unrealistic. Sharing data improved the informational base of the rule
making. Direct bargaining forced parties to make hard compromises over
which heights were appropriate for which activities, a task that would have
otherwise fallen to the agency. This produced a regulation better informed
by the parties' views about the most dangerous activities and the best tie-
off requirements. While one cannot be certain, the resulting rule is likely
to be more implementable because labor and management had a direct
hand in fashioning it. Negotiations were far from acrimonious, as they gave
labor and management groups an opportunity to work together."' The
bargains struck do not appear to undermine the public interest in safety.
Finally, because the rule was produced through consensus, it will likely be
less vulnerable to challenge, potentially saving all sides the costs of financ-
ing prolonged litigation.

As with the equipment leaks regulation, this analysis, while accurate,
fails to adequately capture what transpired. The reg-neg's potential to illus-
trate collaborative governance appears in the revelations about safety and
the possibilities for alternatives to a tie-off rule that emerged when infor-
mation was pooled during discussions. By bringing parties together in
advance of an NPRM, encouraging frank negotiation, and permitting
parties a hand in structuring the process, the reg-neg provided a forum in
which that information was more likely to emerge. In the relatively sterile
and adversarial notice and comment process, there is virtually no opportu-
nity to build on ideas and develop solutions as a group. Here, the parties to
some extent reconceived the initial problem and jointly generated an
unanticipated and implementable solution. They began to engage in prob-
lem solving. Safety plans would have been more adaptive than tie-off rules
because they could be updated with new information about safety practices
or worker training. The proposal might also have improved relationships
between labor and management, whose representatives would jointly pro-
duce the safety plans. Finally, such collaboration would have created a new
allocation of enforcement authority by inserting third-party certifiers
between the agency and the regulated firms. The OSHA reg-neg was
pregnant with the possibility of alternatives to traditional rules, produced

161. For example, during negotiations attended by the author, labor and management rep-
resentatives agreed to jointly produce a report analyzing the facts surrounding fatal and nonfatal
accidents.
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in traditional notice and comment, and enforced by the agency in the tra-
ditional way. Nonetheless, much of that potential went unrealized.'

B. Project XL

Project XL is one of several initiatives undertaken by the EPA pursu-
ant to the Clinton administration's Regulatory Reinvention Agenda.'63

Through Project XL, the EPA may approve a single, comprehensive permit
instead of the multiple permits that companies traditionally obtain to con-
trol emissions from different sources, such as pipes or stacks, at a single site.
Alternatively, the EPA could issue multiple permits, which might cover
longer time periods and allow a different configuration of emission limits
than traditional permits. Under XL, an applicant company promises
"superior environmental performance" in exchange for a performance-
based permitting system that may allow cross-pollutant trades-that is,
trading a decrease in the emission of one pollutant for increased emissions
of another; or multi-media trades-that is, trading decreased releases into
one medium, for example, water, for increased releases into another, such
as air. Companies seeking such permits must negotiate a nonbinding
memorandum of understanding, known as the Final Project Agreement
(FPA), with federal and state agencies. The process also requires stake-
holder support. I6 The FPA, which contains the company's detailed com-
mitments to improve environmental performance, forms the basis of a new
multi-year permit, or set of permits, to be enforced either by state agencies
or the EPA.

162. At the final meeting of the SENRAC, the negotiating committee considered, but
rejected, the proposal to allow site-specific erection plans to be submitted in place of compliance
with the specific provisions of the rule. In the final proposal of the SENRAC rule, the commit-
tee agreed to allow safety plans to replace the requirements of the rule in only a few instances; it
made them nonmandatory and attached them only as an appendix to the rule. While discussion
of the manufacturing flaws and worker practices that contributed to unsafe work environments
had continued intermittently, they never became the main focus of the final negotiations. See
Meeting Summary Nov. 27-Dec. 1, supra note 157, at 4-5; SENRAC Consensus Draft, supra
note 159, at 30. The final consensus rule was issued in draft form to members of the SENRAC.
The rule is now pending at the OSHA.

163. "XL" stands for "Excellence in Leadership." On March 16, 1995, as part of the
National Performance Review, President Clinton released a document entitled Reinventing
Environmental Regulation. It contained an agenda for reform consisting of 16 initiatives to be
implemented by the EPA. In response to the agenda, the EPA launched a number of pilot pro-
grams, including Project XL. See Regulatory Reinvention (XL) Pilot Projects, 60 Fed. Reg.
27,282 (1995).

164. The EPA requires XL projects to have "stakeholder support," but the nature of stake-
holder involvement can vary significantly from project to project. See Regulatory Reinvention
(XL) Pilot Projects, 60 Fed. Reg. at 27,287.
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Like negotiated rule making, the XL permit process, while contro-
versial, could potentially foster problem solving.. Recall that in the
traditional permitting regime, companies must juggle numerous, single-
pollutant or single-media permits with different expiration dates, forcing
the companies to engage engineers and lawyers in a continual renewal
process. As previously discussed, the posture between the permitting
agency and the permitee is typically adversarial, or at least uncooperative.
The flexibility provided by Project XL has allowed at least some companies
to devise a more adaptive permitting regime, one more capable of respond-
ing to changed circumstances or new information. XL projects are based
on a system that embraces provisionalism: applicants predict results under
conditions of uncertainty, agree on specific measures to test whether the
predicted results have been achieved, and then update goals in light of the
information. 5

Proponents view XL as an overdue opportunity for companies and
agencies to cooperate in the design of permits. 66 Because the goal of XL is
to produce results that exceed the requirements of existing regulations
while also saving companies some of the high costs associated with permit-
ting, advocates view XL as a win-win situation. On the other hand, critics
are skeptical that industry will actually improve environmental perform-
ance, suspecting companies will propose cross-pollutant and multi-media
trades that may pose new and worse hazards to workers and the environ-
ment. These critics argue that community groups are neither sufficiently
funded nor informed to meaningfully participate in FPA negotiations and
permit implementation. XL, they claim, could be a recipe for undermining
existing environmental standards under the guise of regulatory
reinvention. 167

165. See id. at 27,286. In its instructions to prospective applicants, the EPA advises:
[Piroject proponents should estimate both the baseline result from these requirements
and the environmental results from the alternative strategy for their specific projects.
These estimates are likely to be uncertain due to scientific and/or engineering questions
as well as to interpretations of future applicable regulatory requirements. An important
element of the Final Project Agreement will be an explicit statement concerning what
data and analysis are needed to make these findings. The Final Project Agreement will
be based on the learning experience EPA has with the projects it initially selects.

Id.
166. See Interview with Jeff Rosenbloom, Director of Project XL, EPA Region 9 (Apr. 8,

1997); Interview with Bill Patton, Director of Project XL, EPA Region 4 (Mar. 14, 1997); Inter-
view with Joshua Secunda, supra note 43 (Secunda supervised the first XL project to emerge from
Region I and to be proposed for public comment in the Federal Register).

167. See, e.g., Rena I. Steinzor, Regulatory Reinvention and Project XL: Does the Emperor
Have Any Clothes?, 26 ENVTL. L. REP. 10,527, 10,527-28 (1996).



The two examples below illustrate XL's potential to embody collabo-
rative governance. As with the reg-neg examples, the stories also suggest
XL's limitations.

1. Berry Corporation XL Agreement

In 1996, the EPA concluded its first FPA under Project XL with the
Berry Corporation, a Florida-based citrus juice plant."" The Berry FPA
replaces fifteen individual permits with one comprehensive operating

permit (COP)' 69 assuring the company's commitment to superior environ-
mental performance in five areas: water consumption and conservation; air
emissions; industrial wastewater treatment and wetland conservation; solid
waste; and potable water and surface water management. 70 The permit was
devised primarily by Ernie Caldwell, Berry's Vice President, together with a
small group of federal and state EPA officials. This core group developed
the detailed FPA with only negligible involvement of other stakeholders.
Berry itself formed a stakeholder committee comprised of representatives
from the LaBelle Chamber of Commerce, the Regional Economic
Development Initiative, three environmental groups (River Watch,
Audobon Society, and the Nature Conservancy), the Department of
Interior, and the Mayor of Labelle, Florida. While the committee was
entitled to review the COP, it did not participate in its formulation.'7'

This plan satisfied the stakeholder component required for XL proposals.
From the perspective of collaborative governance, the most inter-

esting feature of the Berry FPA is that it envisions a creative, provisional
regulatory scheme capable of measurement and revision. What becomes
critical in the XL regime is doing what the plan says it will do. In light of the

168. Other agencies involved included the Florida Department of Environmental
Protection and the South Florida Water Management District.

169. This includes nine industrial permits governing the production of solid waste disposal,
industrial wastewater treatment, emissions of volatile organic compounds and other air pollut-
ants, water consumption, and drinking water quality. See Final Project Agreement between Jack
M. Berry, Inc.; Florida Department of Environmental Protection; South Florida Water
Management District; and Environmental Protection Agency (July 3, 1996) [hereinafter Berry
FPA] (on file with author).

170. See id. at 13-25.
171. Stakeholders participated in a single public hearing in May of 1996 at which interested

citizens were informed of the Berry COP. Berry representatives and EPA officials report that
stakeholders were informed periodically of Berry's plans, and that Ernie Caldwell, Berry's Vice
President, personally engaged in outreach to the community on behalf of Berry. They say that
although there were ample opportunities for interested parties to learn about Berry's plans, no
opposition formed, and no comments were filed in response to public requests for comment. See
Interview with Jacqui McGorty, supra note 39.

57Collaborative Governance
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data produced, the agency, the company, and other stakeholders will
determine if environmental benefits exceed what would have been
achieved under a traditional permitting regime. For each area of environ-
mental performance in the COP, the company has predicted the improve-
ment over a baseline-and beyond what is required by existing
regulations"'-identified the means of achieving that goal, and agreed to a
monitoring and disclosure mechanism.

The regulatory solution in the Berry FPA is a dramatic departure from
traditional permitting because the entire process at the plant is permitted,
rather than only independent sources of pollution. The proposed solution
also departs from the traditional approach of imposing inflexible limits or
specific technologies, traditional command and control strategies, as a
means of complying with environmental standards. The novelty of these
features requires some explanation. Together with EPA officials, Berry is
currently translating the FPA into a COP that will, in fact, be an operating
manual for workers. Traditional permits set standards or emission limits,
but they do not communicate to workers the day-to-day activities that
establish compliance. As a result, workers responsible for operations rarely
know why they must operate machinery in a particular way or engage in
specific workplace practices, as they do not connect their behavior to
regulatory mandates. The drafters of the Berry COP intend to build permit
requirements into standard operating procedures. As one official of the
Florida Department of Environmental Protection stated, the difference is
between a permit that says, "you must comply with water quality stan-
dards," and one that says, "operate this machine this way, at this rate,
taking these precautions, under these conditions and you will be in compli-
ance with the permit."'73 If workers follow the manual, the firm's processes
achieve compliance.

In this regime, the COP is the crucial linchpin of an adaptive system.
Workers may suggest new practices or strategies that will better achieve
both production and environmental goals once they understand how the
two are linked. Because workers sit on the company's quality team, they

172. Berry's projections for improved performance are based on an annual average baseline
determined from the most representative data over the three years preceding the FPA. In the XL
agreement, Berry agreed to a wastewater treatment system including water reuse and reduction
that was not required under its existing permits. See Interview with Dee Stewart, EPA Region 4
(Mar. 12, 1997). Berry also agreed to process changes, such as recovery of extractives from the
peel-drying process, that would reduce air emissions beyond state requirements. See Interview
with Jacqui McGorty, supra note 39.

173. Interview with Gordon Romeis, District Office of the Florida Department of Environ-
mental Protection (Mar. 12, 1997).
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can, at least in theory, communicate suggestions to managers. Berry claims
that agency officials will also be invited to sit on the quality team and con-
tribute suggestions.

In the development of the FPA, various staff members of the state
Department of Environmental Protection visited the company to help
devise ways to reduce consumption and achieve greater pollution preven-

tion. 174 The parties seek to maintain this cooperative relationship and to
update both operations and the COP on a regular basis. Through this
process, a once-static set of incomprehensible permits now becomes a
living document for which workers, management, and the agency have
responsibility.

The Berry FPA also promises to institute the "ISO 14000" environ-
mental management programs. This move is significant because these
programs suggest an alternative allocation of regulatory responsibility to state-
centered command and control regulation. ISO standards are a form of volun-
tary standard setting by the international corporate community.' They
include environmental management systems, eco-labeling, environmental
auditing, life cycle assessment, and environmental performance evaluation.
These are management standards, as opposed to performance standards,
meaning that they do not establish emission limits or levels of environ-
mental performance, nor do they dictate what constitutes environmental
quality. Rather, once adopted, they help an organization meet its own
policy goals by establishing a system of objectives, targets, organizational
structures, accountability mechanisms, and management controls.

When companies adopt ISO standards, government agencies are not
excused from setting minimum standards of environmental performance,
but they are assured that a plan and system exists to help drive and monitor
progress toward them. Adopting ISO 14000 standards creates new internal
mechanisms for accountability in the firm and introduces an intermediate
institution into the regulatory relationship--the ISO-between the agency
and the company. It raises the possibility that international standard-
setting institutions will provide some of the measures against which com-
pliance with domestic environmental standards might be judged. 76

174. The staff members represented different EPA program offices. See Interview with Dr.
Abdul Ahmadi, Florida Department of Environmental Protection, South Florida District Office
(Mar. 12, 1997).

175. See BENCHMARK ENVIRONMENTAL CONSULTING, ISO 14001: AN UNCOMMON
PERSPECTIVE 2 (1995) [hereinafter BENCHMARK); TOM TIBOR & IRA FELDMAN, ISO 14000: A
GUIDE TO THE NEW ENVIRONMENTAL MANAGEMENT STANDARDS (1996).

176. ISO 14000 are "process," not performance, standards. In other words, the ISO effec-
tively certifies that companies have a management system in place for monitoring and disclosing
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In approving the Berry FPA, the EPA approves commitments to
install systems, processes, and practices and agrees to reevaluate their results
down the road. Such a system has the benefit of producing ample data
from which the company and the agency and stakeholders can assess per-
formance and diagnose the reasons for any failures.'77 In order to more fully
illustrate this system, consider a single example from the Berry FPA. The
company commits to reducing its water consumption, through reuse of
treated water and conservation, from 2.0 million gallons per day (mgd) to
1.8 mgd by the year 2001. The baseline of 2.0 mgd reflects the annual
average over three years. The company agrees to measure the amount of
ground and surface water used and to submit reports to state agencies on a
monthly basis. It also agrees to describe water conservation measures to
state agencies annually.'18 Regular self-monitoring coupled with disclosure
provide a crucial component of the FPA, as they ensure accountability. As
one Florida EPA official stated, the reporting mechanisms will give the
agency a "movie" of the plant's processes, rather than the one-time snap-
shot of performance taken on a particular inspection day.'7 9

The FPA has improved agency-company relationships, while also
facilitating mutual learning. A vice president at Berry reported that even if
the parties failed to produce a COP, negotiating the FPA was worthwhile
because it helped the company better understand its own processes and the
ways it might improve them. This is because in order to describe operating
procedures to the EPA, the company was forced to commit the procedures
to writing for the first time. The negotiations also improved the relation-
ship between regulators and the company. A number of agency officials

environmental performance. Management systems create, among other things, internal lines of
employee and managerial responsibility through which information about poor performance
flows from the plant floor to management in a regular, consistent way. See BENCHMARK, supra
note 175, at 15. While these are voluntary standards, companies adopting them will receive
many benefits, including lower insurance rates and greater access to capital. See TIBOR &
FELDMAN, supra note 175, at 23.

177. A party may withdraw from the FPA at any time, restoring the traditional regime of
multiple permits. To avoid such withdrawal, however, the FPA contains dispute resolution pro-
visions. See Berry FPA, supra note 169, at 4.

178. See id. at 14. As another example, the company commits to reducing emissions of
volatile organic compounds (a major component of ground-level ozone, or smog, and one of the
six criteria pollutants subject to National Ambient Air Quality Standards pursuant to the Clean
Air Act) from 1.0 to 0.95 tons per year by the year 2001 through the use of a more efficient peel-
drying technology or other process modifications. Analogous reductions in the production of sul-
fur dioxide will be accomplished through fuel restrictions, the use of cleaner fuels, or the
installation of a sulfur dioxide scrubber. The company agrees to voluntarily meet drinking-water
standards that exceed legal requirements and to reduce solid-waste production through the sub-
stitution of alternative materials and through recycling. See id. at 21-24.

179. See Interview with Bill Patton, supra note 166.



Collaborative Governance

and company representatives agreed that the atmosphere was cooperative
and conducive to building trust. During negotiations, agency officials vis-
ited the Berry site to learn about the production processes and offer advice.
This is a stark contrast to the usual adversarial posture adopted during the
permitting process.

The XL project takes traditional regulatory relationships and intro-
duces new responsibilities and allocations of authority. While the agency
does not surrender its permitting authority to Berry, the plant-level
employees and their EPA counterparts are drafting the COP together. The
regime also relies heavily, though not exclusively, on Berry's own monitor-
ing, reporting, and internal accountability mechanisms. On a biannual
basis, the EPA will visit the plant to extensively interview employees and
observe production in order to determine whether the system is producing
the desired level of environmental benefit. The "open access" to the plant
and Berry employees would have been unthinkable under the traditional
permitting regime, in which companies resist inspection and cooperate
with the EPA only grudgingly.a °

2. Intel Corporation XL Agreement

The EPA has also concluded an XL agreement with the Intel Corpo-
ration-a computer chip production facility-at its semiconductor wafer
fabrication facility in Chandler, Arizona.8  The need for timely permitting
is particularly acute in the semiconductor industry in which process
changes must be made quickly in order to respond to the rapidly evolving
market. The Intel FPA evolved quite differently from the Berry agreement
and has been more controversial for a number of reasons. Berry is a pri-

180. This is not in the FPA, but both Berry and EPA representatives claim the inspections
will happen. See Interview with Ernie Caldwell, supra note 38; Interview with Jacqui McGorty,
supra note 39.

181. The production of computer chips has a variety of adverse environmental effects,
including air pollution and the production of solid and hazardous waste. See Final Project
Agreement for the Intel Corporation Ocotillo Site Project XL 8-9 (Oct. 9, 1996) [hereinafter
Intel FPA] (draft on file with author). The plant, known as the Ocotillo site, houses a $1.3 bil-
lion fabrication facility producing pentium chips. The FPA governs this facility and anticipates
the erection of an additional $1.5 billion facility. The FPA terminates in the year 2001. As
with the Berry FPA, modification of the FPA requires public notice, but the regulatory agency
makes the ultimate decision whether to deny or approve renewal. Any party may withdraw from
the FPA at any time, but parties agree to submit disputes to nonbinding arbitration. Intel also
indicates that it expects to transfer successful innovative strategies developed at the Ocotillo site
to other manufacturing and semiconductor facilities elsewhere in the United States. See id. at
41. Transferability is one of the criteria for approving an XL project. See Regulatory
Reinvention (XL) Pilot Projects, 60 Fed. Reg. 27,282, 27,287 (1995).



62 45 UCLA LAW REVIEW 1 (1997)

vately held company in a small town. As a result, Berry could move for-
ward without considering shareholders and with little worry about
attracting the interest of national environmental groups. Intel, on the
other hand, is a Fortune 500 company that dominates the semiconductor
industry, and its treatment by the EPA is likely to establish a precedent for
its competitors. As a result, it operates under the watchful eye of environ-
mental organizations like the NRDC, the Good Neighbor Project, and the
Silicon Valley Toxics Coalition. 2 The Intel agreement was arguably more
risky than the Berry FPA, as it involved a proposed multi-media trade. It
was less risky, on the other hand, because there was no attempt to translate
the FPA into a comprehensible operating document; instead, traditional
permits would be attached to the FPA.

In both cases, however, the supervising EPA Regions took the
decision-making process created by the applicant company as they found it.
Berry had satisfied the XL requirement of stakeholder involvement by sub-
mitting its plans to the public in a number of hearings, but the community
was not charged with negotiating the document. In contrast, Intel con-
vened a formal stakeholder team to negotiate the FPA, which included
representatives from Intel, the regulatory agencies (including the EPA,
Arizona Department of Environmental Quality, Maricopa County, and the
City of Chandler), and a community advisory panel (CAP) comprised of
three individuals recommended to Intel by a consulting firm it had hired to
ensure community representation.' The team met weekly over a period of
nine months and created three working groups that met separately and
reported back to the full body.'8 The participants agreed to a consensus-
based process in which "significant disagreement" would amount to dis-

182. Sanford Lewis, Director of the Good Neighbor Project, received observer status from
the stakeholder team to attend working group meetings, and he thereafter submitted a letter to
the team and the Arizona Department of Environmental Quality criticizing the extent of com-
munity involvement in the process. See Letter from Sanford Lewis (Sept. 16, 1996) (on file with
author). The toxics coalition vigorously and repeatedly objected to the Intel XL project because
of: (1) the exclusion of workers and a wider variety of community members from the team; (2) a
lack of technical assistance for members of the community advisory panel; and (3) the absence of
adequate mechanisms for monitoring and verifying the agreements made by Intel in the FPA.
See Interview with Ted Smith, Executive Director of the Silicon Valley Toxics Coalition (Apr.
7, 1997) (correspondence between the Coalition and the EPA on file with author).

183. The community representatives were Dave Matusow, a software engineer; Barbara
Knox, a farmer; and Jim Lemmon, an environmental consultant. PDA, the consulting firm, is
based in Toronto, Ontario.

184. The three working groups were Air, Recycle, and Legal. See Intel XL Executive
Summary 3 (Nov. 17, 1996) (on file with author). Meetings were held biweekly. Negotiations
took over 2000 hours. See Interview with Jeff Rosenbloom, supra note 166.
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sent.88 They also adopted a dynamic approach to the public comment
process: instead of receiving public comments at a single public hearing,
the team responded to comments throughout the negotiation process.
Such an approach maximized the public's ability to participate in the proc-
ess in "real time,"'86 contrasting starkly with the traditional "call and
response" model in which the public reacts to a permit only after it is
drafted by the supervising agency and only in a single hearing.

Negotiations allowed community representatives an opportunity to
convey their priorities to the company, including matters that Intel and
the EPA had never considered. For example, CAP members requested that
the company set the plant back further from neighboring properties and
preserve surrounding land for agricultural use.'8 1 Community members also
evaluated the company's entire waste management plan,' s8 as well as the
FPA's controversial proposal for a preapproved, multi-year air permit.

Like Berry, Intel agreed to adopt an environmental management sys-
tem that focuses on continuous improvement. It also agreed to reduce
water consumption, as well as solid and hazardous waste production, in
exchange for more latitude on its air permit. The entire Intel site will be
treated as if it operates under a single emissions cap. Under that cap, the
company may make process changes without obtaining permit modifica-
tions from state agencies. 89 However, Intel must, under all circumstances,

185. Consensus was defined by the parties to mean either approval, approval with reserva-
tions, or abstention by the three major groups-Intel, regulators, and public members of the
team. Each group therefore had a veto power over each element of the FPA. The team agreed
that unanimous agreement on every issue would be unrealistic, but that the general principle for
ratification of elements would be that "no significant objection from the stakeholders or the pub-
lic will go unaddressed." Project XL Meeting Minutes #4, at 2 (Mar. 5, 1996) (on file with
author).

186. Contrast this with the public access afforded by the traditional permitting scheme,
which would operate under the supervision of Maricopa County. The public would have a 90-
day window in which to file formal comments on an Intel permit. Communication would be
indirect; the county, not Intel itself, would respond to the comments; and this would occur
weeks, perhaps months, after they were filed. Finally, only if the county concluded that there
was "significant interest" would it hold a public hearing. Once the permit was approved, Intel
would release data to regulatory agencies, but not directly to the public. Reporting would likely
be done only on an annual basis. See EPA Response to Public Comments (Nov. 11, 1996) (draft
on file with author).

187. Intel agreed to a 1000-foot property set-back between the plant and residential areas
and to preserving the surrounding agricultural land. See Intel XL Executive Summary, supra note
184, at 7.

188. As the supervising EPA official put it, "Here you had a farmer telling Intel how it
should handle its solid waste. That is a big deal." Interview with Jeff Rosenbloom, supra
note 166.

189. The ability to alter production processes without seeking new permits from state and
local agencies is the single biggest advantage for Intel, but it also attracts criticism from public
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maintain air emissions below the level required by the negotiated cap.
Moreover, it is authorized to exceed its current emissions levels (up to the
limit of the cap), provided that any increase in emissions occur in ratios
proportional to the increase in units of producton. This provision pro-
tects against the possibility that Intel will maintain current production
levels and will merely emit more pollutants, effectively allowing it to pro-
duce "dirtier" chips.

Recall that under Project XL, the goal of regulatory flexibility is to
exceed overall environmental performance with the critical question being
whether such "trades" will produce a net gain. This goal explains why XL's
air permit is both experimental and controversial. This environmental
strategy requires risk-taking in a context of uncertainty. Compared to the
regulatory requirements to which Intel is currently subject, the company's
commitments in the FPA appear to yield a net environmental benefit,
though this is by no means certain. Because the EPA classifies the plant as
a "minor" stationary source of air pollution, it is subject only to state
requirements and not to federal regulation as a "major source" under the
CAA.' 9' As a result, the company's FPA commitments represent signifi-
cant reductions in the total tonnage of pollutants allowed.'92 The reduc-

interest groups like the NRDC. In its public statements regarding the Ocotillo site, the NRDC
has suggested that the permit will preapprove cross-media trade offs not currently allowed under
traditional permitting, which will lead to adverse health effects. See EPA and Arizona Factory
Agree on Innovative Regulatory Plan, N.Y. TIMES, Nov. 20, 1996, at A18.

190. This is a production-based performance standard. The increased cap on air emissions
or plant sight emission levels were calculated assuming that Intel would expand its operations.
The production-based standard (known as the "Wompler" factor, for the EPA official who cre-
ated the idea) ensures that if operations do not expand, the plant will not simply produce more
pollution up to the higher cap; it must limit increases in pollution to increases in production,
which guarantees that in order to take advantage of the higher emission levels under the cap, the
company must in fact produce more chips. In its response to the draft permit, the NRDC indi-
cated that this production-indexing mechanism was

critical to the ability of this project to demonstrate environmental superiority. Since
the PSELs represent a large increase in current actual emissions from the Ocotillo site,
the only possible rationale to support a claim of environmental superiority is that the
site's emissions per standardized unit of production will be required to improve under
the project.

Letter from the Natural Resources Defense Council to the Environmental Protection Agency 3
(Aug. 14, 1996) (on file with author). The NRDC argued that the permit itself, not just the
FPA, should therefore contain the production-indexing requirement to guarantee improvement,
not just maintenance of the status quo. See id.

191. See Intel XL Executive Summary, supra note 184, at 60, and EPA Response to Public
Comments Issue #2 [hereinafter EPA Response] (on file with author) for the EPA's argument
that the plant is, and will remain, a minor source of air pollution under the CAA, even with a
production increase.

192. The new air permit treats the site as if it were a single major stationary source of air
pollution and requires that it operate below "major source" levels for all six criteria pollutants
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tion in allowed tonnage may actually represent an increase over actual
tonnage currently produced, however. The thorniest issue in the negotia-
tions was establishing the air emission limits. Intel sought maximum
flexibility to make trade offs among the different classifications of pollut-
ants (hazardous air pollutants, volatile organic compounds, and criteria
pollutants), while community representatives and outside commentators
argued for assurances that Intel would not shift to more risky pollutants
under the overall cap.' 93 The community members emphasized the need to
measure the different risks posed by different substances and not allow the
same emission levels for all substances.' 94 In response, Intel agreed not to
exceed Arizona's air quality guidelines, which are risk-based safety guide-
lines that set rigorous health-protective standards. Indirectly, they limit
emissions to health-based levels. 95

Intel did succeed in obtaining preapproval of process modifications,
but the company tied its future emissions levels to production levels with-
out knowing the details of how those processes will work. All sides agree
that this approach would not have surfaced in the context of traditional,
adversarial permitting. Production-based limits and multi-media trades are
not normally contemplated when agencies issue permits on a media-by-
media basis.

As with the Berry FPA, the Intel agreement could potentially produce
more adaptive approaches to implementation and enforcement than tradi-

listed under the CAA (recall that the plant is currently classified as a "minor" source). The
PSELs for each of the criteria pollutants is specified in the FPA. For volatile organic compounds,
the PSEL is 40 tons per year (tpy); for nitrogen oxide and carbon dioxide it is 49 tpy; for particu-
late matter, sulfur dioxide, and phosphine it is 5 tpy; for hazardous air pollutants it is 10 tpy; and
for sulfuric acid the PSEL is 9.7 tpy. All of these levels are below the current threshold for major
sources of criteria pollutants under the CAA. See Interview with Jeff Rosenbloom, supra
note 166.

193. See Letter from Ted Smith, Executive Director of the Silicon Valley Toxics Coalition,
to David Gardiner, Assistant Administrator, EPA Office of Policy, Planning, and Evaluation
(June 3, 1996) (arguing that the new caps on hazardous air pollutants allowed for the introduc-
tion of riskier pollutants) (on file with author); see also Steinzor, supra note 167, at 10,531
(arguing that cross-pollutant and multi-media trades are difficult to qualitatively evaluate and
could result in significant environmental damage and adverse health effects).

194. See Project XL Meeting Minutes #8, at 3 (Apr. 30, 1996) (on file with author).
195. Independent of its obligations to exercise its delegated authority under the CAA,

Arizona has also voluntarily established these health-based ambient air quality guidelines. For
carcinogens, the guidelines "set a level of protection at one-in-a-million excess lifetime cancer
risk based on exposure at a continuous concentration for 24 hours per day/7 days a week." See
Intel XL Executive Summary, supra note 184, at n.3. The stakeholder team agreed to set the
emission caps for the pollutants so that they would not exceed these guidelines. Intel also agreed
to use a methodology known as SCREEN3 dispersion modeling to predict the human health
effects of emissions from any new chemical the company might introduce. See Intel FPA, supra
note 181, at 16, attachment 3 (describing the model in detail).
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tional permitting. During negotiations, the team agreed that the FPA was
to be treated as a "living document" to be "used constantly and revised
regularly.' ' 96 Through a series of reporting and consultation mechanisms,
the FPA has created a better feedback system than exists under traditional
permits. Intel commits to a monitoring and disclosure regime that would
enable the stakeholders to assess progress toward the goals stated in the
agreement. Under the terms of the agreement, Intel must release an inte-
grated performance report to both the public and participating agencies on
a quarterly and annual basis, 97 must post reports on the Internet, and must
hold semi-annual public meetings on the FPA allowing the public an
opportunity to suggest improvements to its environmental performance.
The CAP is to meet quarterly and receive reports on the company's per-
formance. The team agreed that modification, termination, and renewal of
the FPA was the duty of the full team, and that the supervising agency, the
Arizona Department of Environmental Quality, is to arrange these meet-
ings.'" The government is envisioned here not only as the ultimate
supervisory authority, but as a facilitator of ongoing relationship among
stakeholders.

III. THE LIMITS OF THE NEW PROCESSES

While the above stories illustrate many of the strengths of regulatory
negotiation and Project XL, they also reveal significant weaknesses. The
reasons why these initiatives fail to embody the ideal collaborative model
described in Part I are complicated. To a significant degree, their success is
encumbered by the constraints of the existing regime: over and over again,
participants' ability to do something new is limited, either by statutes,
regulations, culture, or habit. These legal and conceptual limits can be
fatal to a process that might otherwise achieve the goals of a collaborative
model. At the same time, there appears to be a lack of genuine commit-
ment to the new roles and responsibilities that would be necessary to make
a collaborative regime genuinely participatory, adaptive, and problem
oriented. In this next section, I explain the many obstacles to collabora-
tive governance revealed by the examples above;

196. Project XL Meeting Minutes #2, at 4 (Feb. 6, 1996) (on file with author).
197. Currently, data is submitted on an annual basis only to state agencies and is not readily

accessible to the public. See Intel FPA, supra note 181.
198. See Project XL Meeting Minutes #8, at 4 (Apr. 30, 1996) (on file with author).
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A. Limited Scope

Reg-negs often generate a great deal of wasted information because of
the limited scope of a rule. If a discussion reveals that the "real" problem is
in fact something other than what the parties originally envisioned, the
negotiating committee may not feel free to pursue it. This prompted one
observer to declare reg-neg "a great procedure to solve the wrong prob-
lem."199 There are both strategic and legal reasons why reg-negs are limited
in scope at the outset. Agencies confine reg-negs to specific and well-
defined problems on the theory that narrowly defined issues are easier for
parties to resolve. In fact, both the NRA and FACA require that the scope
of reg-negs be settled before they are announced in the Federal Register.
Moreover, advocates of reg-neg unanimously agree that deadlines are criti-
cal to their success.

Limited scope helps to explain why the certification idea was never
seriously considered as a potential solution in the OSHA reg-neg.2° Tie-
off heights were a familiar, accessible solution that easily fit within the
negotiating committee's mandate. During the equipment leaks reg-neg,
industry representatives raised the idea of awards for plants demonstrating
exemplary performance, including tax credits, emissions banking, and less
frequent inspection audits. The EPA's lead representative expressed the
view, however, that such matters were beyond the scope of the negotiating
committee's charter.20'

But, the impulse to limit the reg-neg's scope conflicts with the reality
that problem solving requires an effort not to foreclose creative ideas or
new conceptions of the issues to be negotiated. Only in the process of
deliberation is the appropriate scope of a problem likely to emerge. In
other words, the moment when scope issues arise in a negotiation is likely
also to be the moment at which the key difficulty with the statute, the pre-
existing regulation, or the initial conception of the problem becomes clear.
This is exactly what happened in the OSHA reg-neg. The discussion of
safety practices revealed that a broader class of issues was responsible for

199. Interviewwith Barry Barger, Vice President, Southern Iron Works, Inc.(Sept. 22, 1994).
200. The Steel Coalition presented a report on slippery decking surfaces and explained that

further research was needed as to what contributed to accidents, including the quality of the
steel, the use to which it was put, footwear, and the mental condition of the worker. See Meeting
Summary Nov. 27-Dec. 1, supra note 154, at 6, 7. A participant suggested that unions and
employers undertake a joint study, but this idea was not pursued.

201. See Meeting Minutes, February 22-23, (1990), in Memorandum from Philip J. Harter,
Air Docket (EPA) A-89-10, II-E-15, at 4 (Feb. 27, 1990).
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fatalities and injuries. The parties who appreciated the import of the
information proposed certification. And yet, without reconceiving the
negotiating committee's authority, there was no way to devise a certifica-
tion scheme.02 The OSHA intended subpart R of the regulation to cover
only tie-off heights for predefined activities. The only way to continue the
OSHA reg-neg without altering its scope was to relegate the important
information to the margins and retreat to a discussion of heights. The per-
ceived need to limit the scope coupled with the pressure to conclude the
reg-neg by its deadline prompted the facilitator to maneuver the parties
toward compromise.

Similarly, the existing conception of what constitutes a permit con-
strained the creativity of the XL negotiations. Berry's vice-president won-
dered why permits must ever expire if there are adequate mechanisms for
monitoring and revising the underlying plan. At first glance, this seems a
silly question, because expiration allows the agency to reconsider the con-
ditions of the permit. However, if there is continual, rather than punctu-
ated oversight, and if a permit is viewed as a critical link in an ongoing
relationship between the agency and the company, the question seems
legitimate. Both agency officials and industry executives have lamented
the fact that a powerful enforcement culture constrains the ability of both
sides to "think out of the box."' '

If the Berry COP works as intended and the EPA is given open access
to the plant, the cooperative relationship might enable the EPA to under-
take a number of facilitative functions that it rarely performs at present.
For example, agency officials might provide technical support and expertise
to assist Berry in achieving the COP targets. They might help train com-
pany staff in cross-media permitting and compliance. Freed from some of
its enforcement responsibilities, the agency might devote resources to
transferring successful approaches (management practices, production proc-

202. While there is some latitude within the constraints of FACA for agencies to negotiate
with the OMB and GSA to alter the scope of an ongoing reg-neg, participants in reg-negs are
generally reluctant to renegotiate the committee's charter, perhaps fearing that the process will
become politicized and bogged down.

203. When asked what s/he would do if the EPA was not required to issue traditional per-
mits with expiration dates and annual reporting, as dictated by federal statutes, an EPA official
said:

We'd incorporate environmental standards into a business plan for the company. EPA
would perform compliance assistance. We would bag [sic] traditional enforcement and
a five year permit review. We would do joint inspections, more partnering, more joint
technology experiments. We need to experiment and do pilot studies even when envi-
ronmental results are not known.

Interview with anonymous EPA official (Mar. 11, 1997).
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esses, or technology) to other facilities. Such functions are often neglected
when agency officials spend their time reviewing permit applications.

On the other hand, if scope limitations constrain problem solving,
discarding them would pose other problems. It is difficult to know how
broad the scope of discussions can be before it becomes impossible to
achieve consensus. Beyond this practical concern lie legal issues: an unlim-
ited discussion might open up large questions about the general admini-
stration of the statute at issue. The most serious obstacle to a truly open
problem-solving approach may be the limits of the governing statute.

The example that best illustrates this constraint is a reg-neg the EPA
conducted in 1987 under the Clean Air Act on toxic air emissions from
residential woodstoves. In a detailed article, one environmental scholar
criticized the consensus rule that emerged from the woodstove reg-neg as
illegal, even though the solution devised by the parties seemed imple-
mentable and likely to accomplish the goal of reducing toxic emissions.'°4

Bill Funk argued that the Clean Air Act section under which the reg-neg
was conducted did not authorize the regulation of consumer products like
woodstoves because Congress did not intend to include such products in
the term "stationary sources."05 Among other improprieties, the parties
had negotiated a labeling scheme through which manufacturers of wood-
stoves would signal compliance with woodstove regulations.'0 6 Such label-
ing requirements for consumer products fall under the jurisdiction of the
Federal Trade Commission, Funk argued, not the EPA.0 7

Funk sought to expose how reg-negs can undermine the public inter-
est, and some of his arguments are indeed compelling. What is most pro-

vocative about his narrative from the perspective of a collaborative
governance model, however, is the implication that problem solving can
expose the limits of the existing system. Funk identified the moment in which
the elements of a new approach were struggling to emerge from an existing
regime. His account illustrates perfectly how a process might be so con-
strained at the outset that it precludes creative regulatory solutions.

B. Bargains, Trades, and One-Time Deals

Parties tend to view reg-negs in terms of potential issues to be traded
or compromised. At least, this is how a number of parties characterized

204. See Funk, supra note 85, at 57.
205. See id. at 69.
206. See id. at 76.
207. See id.
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their approach to the equipment leaks reg-neg.2°s The same can be said for
permit applicants seeking regulatory relief. Intel approached the XL
agreement as an opportunity to gain more latitude for air emissions in
exchange for its improved environmental performance in other media.
Indeed, EPA officials report that the language of "trades" now dominates
the approach to most XL projects. EPA officials themselves talk as if col-
laboration and partnership are synonymous with deal making.2°9

To the extent that a zero-sum approach to bargaining is the paradigm
for such processes, the prospects for pursuing problem solving diminish. In
a zero-sum bargaining model, full disclosure is dangerous because it threat-
ens to expose weakness to the enemy; relations are built on distrust; one
party's gain is the other's loss, and so on. In the equipment leaks reg-neg,
the chemical industry engaged in a "poker game" when choosing which
data to reveal to the agency and environmentalists, fearing that full disclo-
sure might compromise their bargaining position and be used in subsequent
litigation. In the words of an EPA representative, Intel played its cards
"close to the vest" in negotiations over emissions levels. Critics warned
Berry officers that they were "crazy" to provide EPA officials open access to
the plant during permit negotiations because the agency might find viola-
tions of existing permits.210

The conceptual dominance of the zero-sum approach to bargaining
makes it difficult to recognize the moments in these processes when some-
thing other than bargaining happens. All four examples above can be
characterized as straight bargaining stories: the chemical industry gets
phased-in regulation in exchange for accepting stricter limits; the con-
struction industry "splits the difference" with the OSHA on how much fall
protection it must provide; Berry exceeds existing environmental standards
in exchange for a single permit and less paperwork; Intel pollutes the air
more in exchange for producing less solid waste. With descriptions like
these, it is no wonder that critics view regulatory reinvention as a one-way
ratchet to weaker standards, whereas proponents see it primarily as a way to
make better deals.

But the bargaining framework oversimplifies a more complicated
dynamic. In both reg-negs reviewed here, parties stopped negotiating
trades, if only for awhile, to devise creative solutions to the regulatory

208. See Interview with Kathy Bailey, supra note 63; Interview with Ellen Siegler, supra
note 27.

209. See Interview with Bill Patton, supra note 166; Interview with Jeff Rosenbloom, supra
note 166.

210. See Interview with Ernie Caldwell, supra note 38.
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problems."' Those solutions were arguably superior to the existing regula-
tory strategies because they were technology-forcing or involved rolling
standards that would increase in stringency, instead of strict, inflexible
rules. With both XL agreements, the companies agreed to a continuous
improvement program-which is superior to mere compliance with exist-
ing standards.

Participants in all four case studies repeatedly remarked how par-
ticipation encouraged them to "take risks" and how they eventually
developed some degree of trust with parties or individuals with whom they
had previously been exclusively adversarial. Both Berry and EPA officials
report that their XL negotiations were conducted in large part on blind
faith.2  There is no guarantee that such trust will emerge-indeed, it
appeared in short supply between Intel and some members of the
community advisory panel"-but deliberation appears to increase its
likelihood. 14 And so, while these processes do involve bargaining and the

211. An industry representative, commenting on equipment leaks reg-neg, stated: "The
creative part of the solution evolved out of the process; it happened as a result of discus-
sion .... People talked and shared ideas .... The same underlying data would have been pro-
duced in a regular rulemaking, but the information that's different is the stuff produced when the
states or environmental groups ask questions." Interview with anonymous industry representa-
tive (July 26, 1994). "You do lots of discovery when litigating, but it's not the drudgery of com-
ing up with answers. You need to learn a lot more about the technical portions of the rule when
you negotiate. In a negotiation, if you say 'No.' you have to say why and have something to pro-
pose." Interview with Deborah Dalton, supra note 27. "Once people started thinking about it, it
just got going.... Ideas built on each other." Interview with Jacqui McGorty, supra note 39
(discussing the Berry FPA). "It was a great project in terms of learning-from all perspectives:
company, federal, state .... It's hard to break through the idea that we must do this or that
because federal statutes say so .... but this was a chance to think about what was best for pollu-
tion prevention." Interview with anonymous EPA official (commenting on Berry FPA). "It was
amazing, just amazing to sit down at the table with agencies and watch them debate among
themselves, 'Why do we do it this way?'. . . And we got better relationships out of this process.
The level of understanding between counterparts at EPA and the company improved so much
both ways." Interview with Ernie Caldwell, supra note 38. These quotes are not meant to sug-
gest that all participants in these processes felt positively about them, or that even these partici-
pants said exclusively positive things. I use them simply to support the idea that a number of
people feel that something "different" can happen through deliberation, even though it is very
difficult to articulate.

212. Interview with Ernie Caldwell, supra note 38 (recounting that he told an EPA lawyer
that she could draft the FPA alone, without having to negotiate with a Berry lawyer-which
shocked the EPA lawyer); Interview with Jacqui McGorty, supra note 39.

213. Intel is widely regarded by environmental activists as a notoriously secretive and con-
trolling company, and its behavior during negotiations did little to dispel that image. See
Interview with Ted Smith, supra note 182.

214. One EPA official, describing the effect of deliberation on adversarial parties, com-
mented: "Sometimes it was very cooperative or at least more than usual. At some point someone
will be willing to open the books a bit more, open the door even if later they get shut down by
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pursuit of self-interest, they can also lead to a reconceptualization of the
problem in which the original bargain ("you give me this and I'll give you
that") no longer makes sense. This happened both during the OSHA
discussion of certification and also when the equipment leaks committee
focused on improving the leaky valves and pumps. Both the equipment
leaks reg-neg and the OSHA reg-neg illustrate how negotiations that look
like zero-sum games at the start can evolve into problem-solving exercises
in which more than bargaining occurs and in which issues that were
initially important recede into the background as new ones come to the
fore. Without at least being able to recognize these moments, it seems
highly unlikely that any of the participants can foster them."5

The idea that good negotiation consists of problem solving is not new.
A prominent school of alternative dispute resolution espouses just this
view.216 Even proponents of negotiation through problem solving, how-
ever, view negotiations as discrete events that conclude a problem "once
and for all." One can see how this is reinforced in the reg-neg process: a
negotiating committee officially disbands once it achieves consensus.
Recent empirical evidence suggests that in the period between committee
consensus and rule promulgation, parties retreat to their traditional adver-
sarial roles and may attempt to influence and undo agreements made dur-
ing negotiations. 7  Such behavior is only encouraged when the group's
responsibility for the rule effectively ends once they sign the consensus
document. In contrast, the two XL projects envisioned continued contact

someone higher up. With time you build trust." Interview with anonymous EPA official (Apr. 8,
1997) (discussing Project XL).

215. Recognizing these moments and analyzing the dynamics that produce them is
especially difficult if one is not a direct participant in the negotiations. This is because meeting
minutes for reg-negs are summaries that reduce two or more days of negotiation to only a few
pages. "They [the minutes] don't show that leaps of intuition are actually incremental. There
are no big jumps but ideas develop as people confront each other. The minutes reflect where
decisions ended up because no one wants to memorialize past positions and polarize people."
Interview with Deborah Dalton, supra note 27.

216. See Menkel-Meadow, supra note 59, at 763-64 (advocating a "problem-solving"
approach to negotiation).

217. See Kerwin & Langbein, supra note 62, at 29-30. Some observers claim that the
American Petroleum Institute attempted to alter the consensus rule or create exemptions to it
after the conclusion of the equipment leaks reg-neg. The larger HON rule under the Clean Air
Act (of which the equipment leaks reg-neg was a part) was challenged by the chemical manufac.
turer's industry and Dow Chemical in a petition for judicial review before the D.C. Circuit.
Though most of the issues raised in the petition stemmed from the part of the rule that had not
been negotiated, the challenge did include objections to subpart H, including matters that all
parties agreed that they had overlooked in the negotiations. The case settled, and the parties
reached agreement on amendments to the rule. See Coglianese, supra note 16, at 37 n.186
(citing Chemical Mfrs. Ass'n v. EPA, No. 94-1463 (D.C. Cir. 1994)).
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among stakeholders and provided some degree of shared responsibility for
review and adaptation of the final project agreements. As a result, the XL
agreements provide some potential for continued problem solving in which
the agreements are continually revised in light of new information.

C. Lack of Institutional Incentives for Experimentation

Despite the enthusiasm of a few agencies, most have been relatively
reluctant to embrace reg-neg.Is Recognizing that Project XL is still very
new, EPA officials estimate that only a small minority of staff are genuinely
committed to its success. 19 Large national environmental groups, for
understandable reasons, are highly skeptical of both reg-neg and XL. The
NRDC publicly opposed the Intel FPA after declining to participate in
negotiations. 220  The leadership of other environmental organizations
appear to think that collaboration is dangerous.22 ' For their part, regulated
firms have sometimes approached these initiatives with an attitude of enti-
tlement. For example, one company recently proposed an XL project con-
sisting of a number of multi-media trades and told EPA officials, "take it or
leave it.

2 122

For each of these stakeholders, their own institutional incentives dis-
courage collaboration. The agency's reluctance to embrace reg-neg can be
partially attributed to a system that, as discussed earlier, rewards high num-
bers of enforcement actions.23 Serious resource constraints and limited

218. Coglianese points out that although 3000 final rules are promulgated by the federal
government each year, negotiated rule making, in its 13-year history, has yielded only 35 final
rules. See Coglianese, supra note 16, at 17.

219. See Memorandum from George Hawkins to Project XL Staff (Aug. 15, 1996) (on file
with author); Interview with Bill Patton, supra note 166; Interview with Jeff Rosenbloom, supra
note 166; Interview with Joshua Secunda, supra note 43.

Some of this is just blind faith. I'm an old enforcement guy but I'm now born again.
I'm a great believer in reinvention, but I'm in the minority. Eighty-percent of the EPA
staff in the region are into "inspect and enforce." They're looking for a disgruntled
employee to report on the company. They think I want to give away the store. I feel
like an insurgent. I have no resources. I have to educate and convert at the same time.

Interview with anonymous regional EPA official (Mar. 14, 1997) (discussing Project XL).
220. See National Resources Defense Council Press Release, NRDC Disappointed by EPA

Approval of Intel's XL (Nov. 19, 1996) (news release).
221. See Memorandum from Michael McCloskey to Sierra Club Board of Director, cited in

HARPER'S, Nov. 1996, at 34, 36 (arguing that local, consensus-based processes disenfranchise the
urban constituencies of the organization and threaten to give small minorities veto power over
environmental protection).

222. See Interview with anonymous EPA official (Mar. 15, 1997).
223. Advocates of ADR have argued that in order for ADR to take root, "federal General

Counsels' offices need to provide rewards and incentives for cases settled rather than cases won
in court. Such a retooling of legal departments has already begun in the private sector. A similar
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numbers of staff with expertise in convening and managing stakeholder
processes present additional obstacles. Even if sufficient resources existed,
however, the resistance to collaboration may be due to a lack of commit-
ment to experimentation. Management tends to disapprove of failure,
even when staff are authorized to implement experimental initiatives.
Regional administrators advise their subordinates who supervise XL pro-
jects that they want success. If the early returns on Project XL are not
overwhelmingly positive, the initiative will likely be abandoned.224

The pressure for short-term success belies the fact that experimen-
tation requires patience. At this stage, the performance-based approach to
permitting is fraught with uncertainties. It is even unclear how to best
measure the success of an XL project and over what time frame. If agency
officials are punished for their efforts to cooperatively produce "superior
environmental performance" because those efforts fail to generate enough
enforcement actions, they will quickly learn that cooperating does not225
pay. Until agencies encourage risk taking in the face of uncertainty and
reward efforts at problem solving, their employees will be reluctant to
depart from their traditional adversarial approach to rule making, imple-
mentation, and enforcement. After all, if intransigence results in
promotion, why be creative?

At the same time, public interest groups continue to follow the litiga-
tion strategy that has served them so well throughout the first twenty-fiveyear ofenvionmntal , . 226
years of environmental regulation. Indeed, the institutional incentives
in public interest groups no more facilitate collaboration than do the
incentives in government bureaucracies. Lawyers in these organizations
have powerful identities as litigators. Staking out tough positions and
launching lawsuits attracts media coverage, public attention, and financial
support. While some environmental organizations seem interested in using

overhaul needs to be accomplished at the federal level." Susskind et al., supra note 86, at 71.
Legal departments also need to focus on compliance assistance.

224. "The Regional Administrator has a low tolerance for failure; people are risk averse so
we're not going to learn very much. We need to make them simple so they're bullet proof, but
you don't learn enough if they're not complex." Interview with anonymous EPA official, supra
note 222 (referring to Project XL).

225. It goes without saying that a congressional subcommittee's demand to see high num-
bers of annual penalties and fines would undermine collaboration. For a different approach that
explicitly rejects counting penalties as success, see HAWKINS, supra note 84.

226. Litigation has been the primary means by which environmental groups like the NRDC
and the Sierra Club Legal Defense Fund accumulated the capital and skills necessary to move
from the margins of environmental policy making to its center. See, e.g., LETTIE MCSPADDEN
WENNER, THE ENVIRONMENTAL DECADE IN COURT (1982). Litigation campaigns helped to
establish the competence and authority of public interest groups, which set the stage for what is
now taking place in the form of more collaborative experiments.
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ADR methods in some contexts, the groups are generally wary of them.227

Uttering the words, "collaboration" or "reinvention" in the presence of
lawyers for the major environmental groups can be like waving a red flag;22

they are suspicious of "informality" because it has historically worked
against their interests."9

Their resistance is largely defensible. Based on past performance,
environmentalists may not trust industry to fulfill its commitments. They
may be skeptical that government agencies or companies have the techni-
cal ability to assess whether they are in compliance with new standards.
Certainly environmental groups had legitimate complaints about the Intel
process; it is sensible to worry about the potential for risk shifting among
hazardous air pollutants and appropriate to argue for employee represen-
tation on the negotiating committee. Still, resistance to any and all efforts
at collaboration presents an obstacle to breaking out of the interest

227. According to several EPA officials, environmental groups are the most resistant to par-
ticipating in reg-negs. See Interview with Dev Barnes, Director of Office of Solid Waste, EPA
(July 26, 1994); Interview with Deborah Dalton, supra note 27 ("You have to beg them to par-
ticipate."); Interview with George Hawkins, supra note 43 (Hawkins is the current Project XL
supervisor for Region I.); Interview with Bill Patton, supra note 166; Interview with Jeff
Rosenbloom, supra note 166.

228. See Interview with David Doniger, supra note 27 (stating that he thought he could do
more at the NRDC using negotiation in addition to litigation, but that the environmental
community has a "split personality as to whether it should be inside or outside the machine"); see
also Interview with Ralph Cavanaugh, Senior Attorney, NRDC (Jan. 19, 1993) (arguing that
environmental groups need to come up with new incentives and alternative visions designed to
solve problems, as there are "limits to purely adversarial relationships and strategies"). Despite
their wariness, the NRDC and the Environmental Defense Fund (EDF) have conducted formal
studies to assess their use of ADR processes and to plan the institutional changes necessary to
engage in them more fruitfully. The NRDC study recommends that its employees be trained in
negotiation, that a committee be established to identify opportunities for using ADR, that funds
be allocated for ADR projects, and that the organization make an attempt to convey the benefits
of ADR to its constituencies in its publications. See RALPH CAVANAUGH ET AL., TOWARD
MORE EFFECTIVE USE OF COLLABORATIVE PROCESSES BY NRDC (1990). A similar report was
conducted by the EDF, but it was not made available to the author. In interviews with past or
present NRDC lawyers, several acknowledged some shift in emphasis away from litigation,
especially in areas in which technological development is the key to progress on environmental
goals. See Interview with Ralph Cavanaugh, supra (offering the example of utilities regulation);
Interview with David Doniger, supra note 27 (offering the example of clean air regulation).

229. Studies of ADR models used in the context of private disputes reveal that informality
tends to disadvantage parties with fewer resources and options. See RICHARD ABEL, THE
POLITICS OF INFORMAL JUSTICE (1982); CHRISTINE B. HARRINGTON, SHADOW JUSTICE: THE
IDEOLOGY AND INSTITUTIONALIZATION OF ALTERNATIVES TO COURT (1985); Richard
Delgado, ADR and the Dispossessed: Recent Books About the Deformalization Movement, 13 L. &
SOC. INQUIRY 145 (1988); Richard Delgado et al., Fairness and Formality: Minimizing the Risk of
Prejudice in Alternative Dispute Resolution, 1985 WIS. L. REV. 1359; Howard S. Erlanger et al.,
Participation and Flexibility in Informal Processes: Cautions from the Divorce Context, 21 L. & SOC'Y
REV. 585 (1987).
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representation framework, even when doing so might overcome some of
the significant weaknesses of the administrative process. At least some of
the time, national public interest groups fight turf battles (against local
environmentalists and communities, for example) or circumvent local pro-
cesses (by pressuring the EPA headquarters in Washington, D.C.) when
they could be pursuing their agenda by participating in negotiating agree-
ments at the regional and local levels.

Even if they wished to embrace collaboration, however, chronically
understaffed public interest groups cannot afford to participate in multiple
negotiations over multiple policy issues and at the same time continue to
fight their traditional battles in courts and legislatures. Consensus-based
processes, especially those that envision continued engagement and
responsibility for oversight, require a tremendous commitment of resources.
Public interest groups would also need to diversify their skill base to engage
effectively in deliberation. Very few organizations, and almost no com-
munity groups, have the requisite scientific and technical knowledge, as
well as legal expertise. Even for those groups that can claim sufficient
expertise, such as the NRDC, 230 representatives resist sharing oversight
responsibilities with the government. Rather, they view enforcement and
oversight as the government's responsibility. As it turns out, then, public
interest groups are as deeply committed to the public-private divide as any
institution.

By contrast, industry groups suffer no lack of resources or technical
knowledge. They may also have the strongest incentive to collaborate,
given the possibility of reducing the expense, delay, and frustration associ-
ated with adversarial regulation. Still, front-end negotiations are very
costly, forcing industry to underwrite much of the expense.23" ' The pressure
to show short-term profit discourages executives from making large invest-
ments of company time and resources in uncertain processes that cannot
guarantee results. It may be less costly, at least in the short term, to pursue
a strategy of trench warfare. Indeed, it may not be in the industry's interest
to collaborate when it can "win" battles over rules and permits in other

230. Since its inception in 1970, the NRDC has maintained a staff of both lawyers and sci-
entists. See NATURAL RESOURCES DEFENSE COUNCIL, TWENTY YEARS DEFENDING THE
ENVIRONMENT: NRDC 1970-1990, at 9-10 (1990). Still, even the NRDC has a limited capac-
ity to do research. The organization can critique government and industry research but often
cannot afford to commission its own studies. See Interview with David Wirth, former NRDC
attorney (July 20, 1994). Environmental groups bring skepticism and questions to the table, but
"no data. In litigation, they attack EPA data but don't do studies." Interview with Deborah
Dalton, supra note 27.

231. See Regulatory Reinvention (XL) Pilot Projects, 62 Fed. Reg. 19,872, 19,881 (effective
Apr. 23, 1997) (modifying 60 Fed. Reg. 27,282 (1995)).
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fora. Industry groups have proven adept at exerting influence in legisla-

tures and courts: they have successfully resisted enforcement of environ-
mental regulation even when they could not defeat the legislation or

persuade the agencies to weaken the rules.23 Fines are rarely so high that

they cannot be efficiently internalized."' Both corporate executives and
their lawyers are skilled at adversarialism; indeed, the lawyers have a
financial stake in it.

D. Limited Participation by Public Interest and Community Groups

To the extent that the normative vision of collaboration requires a
broadly participatory process, both reg-neg and Project XL fall short,
though for different reasons. In the reg-neg convening process, agencies
seem to rely on a party's ability to block a rule as a key criterion for its par-
ticipation. In approving project XL agreements, the agency accepts the
stakeholder involvement provided by the companies without itself cultivat-

ing and supporting community participation.234

The fact that the convening process for reg-neg committees is ad hoc
and unreviewable could enable agencies to craft committees well suited to
solving specific problems while still assuring that all significantly affected
interests are represented. So far, however, only relatively established
groups, such as large corporations, trade associations, and mainstream envi-
ronmental groups, are invited to participate in most reg-negs. Members of
negotiated rule-making committees appear to be selected as much based on
their historical ability to block a rule's implementation as on their ability
to contribute meaningfully to it. The two reg-negs described above
included participants representing large and small business, labor and man-
agement, large environmental organizations, and state and federal agencies.
The least represented groups across EPA negotiations appear to be envi-
ronmental organizations, particularly smaller, community-based envi-

232. See R. SHEP MELNICK, REGULATION AND THE COURTS: THE CASE OF THE CLEAN AIR
ACT 344-45 (1983).

233. See MINTZ, supra note 31, at 63 (noting the inconsistent implementation of the EPA's
uniform policy on civil penalties, which was intended to recover the economic benefit of non-
compliance from violators of environmental standards). Individual officers may have some
incentive not to have large fines assessed on their watch, however, because such fines might
impair their opportunities for career advancement. See Interview with Bill Patton, supra
note 166.

234. See Regulatory Reinvention (XL) Pilot Projects, 62 Fed. Reg. at 19,877-79, in which
the EPA purports to strengthen the stakeholder component of XL in light of the first two years'
experience. However, the EPA still relies on the applicant company to ensure stakeholder
participation.
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ronmental groups. While there is no empirical evidence suggesting that
agencies attempt to "stack the deck" with parties that can be relied upon to
achieve a predetermined result, there remains a danger that convenors will
manipulate the convening process. One would expect, however, that such
a practice would quickly and permanently undermine negotiated rule
making. All the evidence suggests that convenors take considerable care
in selecting parties so that a balance of interests is represented. Still, they
appear to do so primarily to insulate the consensus rule from later
challenge. 3

Ideally, the ad hoc process could also allow adding new parties as new
problems emerge in discussion. In the reg-negs described above, partici-
pants in fact considered adding new parties once the process was underway.
At the OSHA reg-neg, the negotiators briefly discussed adding a party and
then abandoned the idea. 36 Some reluctance to alter the composition of
negotiating committees is understandable, as new parties would require
"ramp-up" time on the relevant issues and their participation might reopen
agreements already reached in their absence. Still, the refusal to include a
new set of interests can undermine the potential for problem solving. The
reg-neg process exposes a tension between the desire to create a repre-
sentative and fluid membership and the need to maintain manageable
numbers.

The XL process reflects a similar problem of underinclusion.
Although the stakeholder committee convened by Berry appears balanced
and included potential opponents of the company's plans, the committee's
actual involvement in the Berry FPA was minimal; the hearings at which
the plan was presented were not deliberative. And, though the FPA states
that the COP must be submitted to the local stakeholder committee during
the renewal application (suggesting the committee might have a continu-
ing oversight role),"' without a more concrete promise it appears that the

235. See Interview with Deborah Dalton, supra note 27; Interview with Philip Harter (July
26, 1993). But cf. Funk, supra note 85, at 95 (arguing that rural consumers of woodstoves were
not adequately represented in the EPA's woodstove reg-neg).

236. Late requests for membership also occurred at the EPA's reg-neg on asbestos in
schools. See Bureau of National Affairs, supra note 144, at 154; see aLso Coglianese, supra note
16, at 53 (listing three other reg-negs in which parties not included on the committee either
criticized its composition or legally challenged some aspect of the rule).

237. While the EPA has committed to solicit input from the public and environmental
groups in its review of the FPA and COP every five years, the agency itself will determine
whether to renew the COP based on the monthly and yearly reporting and on an additional five-
year report of environmental performance by Berry. To grant renewal, the EPA must be con-
vinced that the company has achieved the superior environmental benefits anticipated in the
FPA, and that it has complied with the terms and conditions of the COP. See Berry FPA, supra
note 169, at 4.
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EPA, rather than the committee, will play the decisive role in renewing
the COP. One could imagine, of course, a scheme in which the stake-
holder committee would be empowered under the FPA to play an oversight
role. The agreement might obligate Berry to release data directly to the
committee, which might, with the assistance of technical advisors funded
by the state or federal EPA, be given authority to negotiate modifications
to the COP. In this case, however, the EPA's requirement that there be
stakeholder involvement in XL produced nothing different from the pub-
lic's traditional right to attend a public hearing and file comments. As
noted above, Berry's vice-president claims that stakeholders will be granted
membership on the company's quality team, but there is no such commit-
ment in the agreement. So, while the XL process raises the possibility that
local groups could do more than merely react to EPA-company agreements,
that more significant role has yet to materialize.

While the Intel process appeared relatively more participatory and
consensus based, the CAP was chosen by Intel's consultant and there were
no rank-and-file Intel workers on the negotiating team. Intel argued that
employee participation was unnecessary because the company disseminated
information to employees; it claimed that its employee participation and
aggressive whistleblower programs would encourage employees to air their
views. The company pointed out that employees could freely attend public
meetings and contact team members on an anonymous basis. This position
has convinced few observers. Employee exclusion undermined the legiti-
macy of the process in the minds of the organizations most critical of the
Intel agreement and reinforced the impression that Intel is a secretive,
untrustworthy corporate body.238 The inclusion of employees might have
allayed fears that Intel was hiding something and contributed to a more
informed discussion about how the multi-media trades contemplated in the
agreement would affect workplace hazards and environmental performance.

238. Sanford Lewis, Director of the Good Neighbor Project, objected to the exclusion of
employees claiming that:

[S]ome community residents, as well as national labor experts and activists, view the
company's claims regarding the adequacy of the company-described employee partici-
pation process with skepticism. They believe that the potential for management retri-
bution (and fear of management retribution, whether justified or not) would limit the
likelihood of effective employee participation at this nonunionized plant. Employees
would be disinclined to engage in whistleblowing type behavior in the event of serious
management breaches of health, safety or environmental performance, and would also
be unlikely to present strongly dissenting viewpoints in the high stakes process of sys-
tematic public planning of the Project XL program.

See Letter from Sanford Lewis to Arizona Department of Environmental Quality, supra note 182.



80 45 UCLA LAW REVIEW 1 (1997)

Intel also refused to add community stakeholders to the company's
Strategic Chemical Council (SSC), denying the community a continuing
role in internal oversight.239 Responding to the suggestion that community
members might sit on the council, the stakeholder team remarked, "the
scope of Intel's Strategic Chemical Council ... is world-wide and includes
discussion of information that is confidential, including manufacturing
production rates, expansion plans and manufacturing technology. There-
fore, it would not be appropriate to have a member of the public participate
in Intel's SCC."24 The FPA did provide the community with a continuing
role in the form of quarterly meetings with the CAP; however, admitting
community representatives to the SCC, providing a mechanism to monitor
continuous emissions, or allowing the community to assess whether Intel
had met its own modeling projections would have created an even more
significant mechanism of accountability.

Both the reg-neg and Project XL examples reveal that a relative lack
of funding and technical support for community and public interest groups
can severely limit public participation. Community and public interest
groups require more technical assistance than industry or the government
to understand the impact of different regulatory options. While there is
some precedent for providing technical assistance grants to community
groups in environmental dispute resolution, and while the EPA's Region 9
announced that it would provide $25,000 grants for the Intel project, the
EPA denied technical assistance to the lone CAP member who requested
it.24' Neither the EPA nor industry appears to have seriously considered
the need to provide community representatives with independent advisors.

Given the substantial obstacles to broad participation and the degree
to which it can delay and complicate already difficult negotiations, many
would argue that, while desirable, broad participation should not be viewed
as a necessary feature of collaborative governance. Indeed, some would
argue that the degree of public participation in these processes already
exceeds that which outsider groups currently enjoy in the traditional rule-
making and permitting process. While reforms like reg-neg are imperfect,

239. See EPA Response, supra note 191, at 9.
240. Id.
241. See supra note 80. Dave Matusow requested technical assistance, but was voted down

by the two other members of the CAP. He consented to the final FPA in order to preserve any
leverage he might have to later question the results of the process. See Interview with Ted
Smith, supra note 182; Letter from Dave Matusow (on file with author). The EPA now offers
$25,000 grants to community groups participating in XL projects, but will allocate funding only
for tasks, not to the groups themselves. See Regulatory Reinvention (XL) Pilot Projects, 62 Fed.
Reg. 19,872, 19,881 (1997).
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they would say, informal notice and comment hardly functions as an ideal
vehicle for broad participation.

Still, the absence of employee, public interest, and community group
representatives threatens to undermine the potential for achieving crea-
tive, implementable solutions that are widely viewed as legitimate. Public
interest groups view this lack of participation as the weakest link in
proposals like Project XL; for some, it thoroughly undermines the pro-
cess. While the EPA has recently taken steps to strengthen stakeholder
participation, the agency continues to hold the applicant company respon-
sible for creating a stakeholder team."' Forcing companies to shoulder this
burden only exacerbates the problem of resource disparity.

Unless one imagines a collaborative model that includes only agencies
and industry (a system that would doubtless revitalize capture theory), 44

agencies must view building the institutional capacity of communities-
that is, their technical and financial ability to participate in the regulatory
process-as part of their mission. 45  Such a shift would radically depart
from the defensive stance many agencies have adopted in the notice and
comment process. Cultivating participation requires more than providing
resources for technical experts. Agencies could build institutional capacity

242. See Interview with Sanford Lewis, Director of the Good Neighbor Project (June 12,
1995); Interview with Jeff Rosenbloom, supra note 166; Interview with Ted Smith, supra
note 182.

243. A summary of a private EPA conference on Project XL reveals that agency officials are
sensitive to the need for community and public interest group involvement. "Most companies
see stakeholders as something to be managed. There is a technical inequity between companies
and outside stakeholders .... EPA is bad at dealing with stakeholders. We tend to view them as
obstacles. We are supposed to be leading and helping." Xlpalooza Meeting Summary 25 (Sept.
11-12, 1996) (on file with author); see Regulatory Reinvention (XL) Pilot Projects, 62 Fed. Reg.
at 19,879 (proposing technical assistance grants and a public-private partnership designed to
handle technical assistance requests).

244. Some conceptions of regulatory flexibility envision a "cooperative" regime in which
the government negotiates waivers and settlements directly with regulated entities. Understood
this way, "the cooperative impulse may well cut against the participatory model of administrative
law that has become current in the discipline since the 1960s." Marshall J. Breger, Regulatory
Flexibility and the Administrative State, 32 TULSA L.J. 325, 343 (1996). However, informal access
for regulated industries was what originally led to charges of agency capture. On capture, see
George J. Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. & MGMT. SCI. 3,
4-6 (1971).

245. See supra note 78. Historically, Congress and the judiciary have rejected proposals
that agencies fund participation. See Harter, supra note 1, at 56 (citing Pacific Legal Found. v.
Goyan, 664 F.2d 1221 (4th Cir. 1981) (holding that an agency does not have inherent authority
to fund public participation in a proceeding but that such funding must be explicitly authorized
by Congress)). Opposition to funding in congressionally authorized projects like reg-neg has sub-
sided, however. The NRA provides that agencies may pay expenses and fees for technical assis-
tance to private parties in need so long as it is consistent with FACA. This requires groups to be
FACA-chartered.
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by promoting connections between universities and community groups or
by investing directly in community organizations. Even if such steps go
beyond what agencies can afford, or are legally entitled to do,246 they could
take smaller steps, such as appointing a staff advocate or ombudsman for
underrepresented groups.

IV. THE PURSUIT OF COLLABORATION

A. Legitimacy

The above analysis makes clear that the four case studies do not
embody the collaborative ideal articulated in Part I, and it illuminates the
obstacles that stand in the way of pursuing collaboration more actively.
Nonetheless, the examples do demonstrate how reg-neg and Project XL
have some potential to address the most significant weaknesses of the
administrative process. None of the various stakeholders are likely to
commit themselves to collaboration as a normative goal, however, without
some reassurance that the model provides accountability. In other words, if
collaborative governance can serve as an alternative to interest representa-
tion and either an alternative to, or an elaboration of, the civic republican
commitment to deliberation, it is fair to ask whether it provides a satis-
factory theory of administrative legitimacy. How can we be sure that the
products of collaboration (the rules, the permits, the institutional arrange-
ments) will be legitimate?

This concern raises the crucial question of how to provide account-
ability in a collaborative regime. Recall that in the interest representation
model, legitimacy derives from the ability of competing groups to indirectly
influence the agency decision-making process, which is guaranteed by their
access to judicial review. Civic Republicans, by contrast, locate legitimacy
in the public-regarding deliberation of insulated expert bureaucrats, again
guaranteed by judicial review.

In this last part, I describe the reasons why observers might be espe-
cially concerned about collaboration's threat to legitimacy and offer the
most common response-which is that agency discretion is adequately con-
strained. I then argue that the pursuit of collaboration requires efforts to
transcend the familiar debates over controlling agency discretion and

246. See Goyan, 622 F.2d at 1226.
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depends upon a willingness to experiment with nontraditional forms of
accountability.

1. Reasons for Concern

a. Collusion

Some critics worry that collaborative processes might be vehicles
through which agencies, industry, and powerful public interest groups can
collude to undermine the public interest. Rather than provide an alterna-
tive to interest representation, these processes might exacerbate all of its
weaknesses. Like interest representation, collaboration relies on selecting
participants as representatives of interest groups. By approaching policy
making as negotiation, agencies may be tempted to broker deals among
repeat players, without attention to the larger public interest. 47 Moreover,
offering interest groups direct access to decision making reproduces the
same opportunity for log rolling that generates legislation in the first place;
it merely grants groups who were unsuccessful at the legislative drafting
stage new opportunities to influence public policy at the implementation

248stage. Worse yet, this access will inevitably weaken regulations because
249negotiations tend to favor powerful groups. Unless agencies can some-

how level the bargaining power of all groups, consensus agreements will
inevitably lower standards because of industry's resource advantage.

b. Subdelegation

The potential for collaboration to result in broad subdelegation of
agency authority might also be viewed as problematic. Institutional

247. See SOURCEBOOK, supra note 62, at 385, 387 (citing the May 13, 1988 testimony of
David Doniger before the Senate Committee on Governmental Affairs). Doniger, at the time an
NRDC attorney, listed the NRDC's concerns: "There is the danger that 'reg-neg' process will
convert agencies with congressionally-assigned missions into mere brokers between interest
groups. This has happened in some cases, and not in others." Id.

248. While this objection might be made against any regime that offers groups access to the
bureaucratic process, it is more powerfully made against a collaborative regime that is self-
consciously built on the continual involvement of stakeholders.

249. One might argue that unorganized and diffuse interests are less adequately represented
in this model than they are in traditional notice and comment, because few organizations have
the expertise or the resources to be involved in prolonged negotiations, and there is no 'right' to
be included on a negotiated rule-making committee. It is relatively easy, by contrast, to provide
comments on proposed rules and to file lawsuits challenging agency action.
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arrangements that empower private groups to make public policy might be
unconstitutional at worst,250 and corrode legitimacy at best. Critics would
likely view any reliance on private entities as a manifestation of the admin-
istrative state's failures, rather than as a sign of its promise. In other words,
the need to rely on public-private cooperation arises only because legisla-
tors delegate more and more responsibility to agencies, together with
increasingly demanding analytic requirements such as cost-benefit and risk-
assessment analysis, while denying them adequate resources to implement
and enforce their mandates.25" ' Under such conditions, it is not surprising
that agencies welcome opportunities to reallocate regulatory responsibility.
The impetus to delegate policy making and implementation is not driven
by a new collaborative ethic, critics would say, but rather by desperation.252

c. Corporatism

Antipathy toward a greater or reconceived role for traditionally pri-
vate groups in public policy making might also be rooted in an American
intolerance for corporatism."' Collaborative processes that rely on shared
public-private responsibility for governance would seem to pose some of
the dangers of corporatist regimes,254 including, "serious difficulties with the

250. See Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936) (holding that the power to
regulate an industry cannot be delegated to a private group because the authority to regulate is
necessarily a government function); A.L.A. Schecter Poultry Corp. v. United States, 295 U.S.
495, 529-42 (1935) (documenting Justice Hughes's concern about industries dealing themselves
a benefit); Panama Refining Co. v. Ryan, 293 U.S. 388, 421 (1935).

251. See Richard J. Pierce, Judicial Review of Agency Actions in a Period of Diminishing
Resources, 49 ADMIN. L. REV. 61 (1996).

252. Representatives of public interest groups sometimes react to proposals for cooperation
as if they were attempts to privatize the regulatory process, just as the government has privatized
many social services by contracting them out to private groups. On the latter phenomenon, see
STEPHEN RATHGEB SMITH & MICHAEL LIPSKY, NON-PROFITS FOR HIRE: THE WELFARE STATE
IN THE AGE OF CONTRACTING (1994) (arguing that both federal and state governments have
increasingly contracted with private organizations to perform public functions, resulting in an
"inter-penetration" of public and private functions that has dramatically changed the private
service providers).

253. Philippe Schmitter defines "corporatism" as:
a system of interest representation in which the constituent units are organized into a
limited number of single, compulsory, non-competitive, hierarchically ordered and
functionally differentiated categories, recognized or licensed (if not created) by the state
and granted a deliberate representational monopoly within their respective categories in
exchange for observing certain controls on their selection of leaders and articulation of
demands and support.

Philippe C. Schmitter, Still the Century of Corporatism?, in TRENDS TOWARD CORPORATIST
INTERMEDIATION 7, 13 (Philippe C. Schmitter & Gerhard Lehmbruch eds., 1979).

254. It would be quite unrealistic to propose a full-blown national corporatist regime in a
country like the United States, where a fiercely anti-collectivist political culture militates against
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fixity of their interest categories and the vestedness of their constituent
organizations." '55 The selection of certain interests to participate in deci-
sion making will always potentially empower some groups at the expense of
others and will establish selected players as authorities. This risk might be
minimized in what David Johnson calls a "meso-corporatist" system, in
which private groups have authority to participate with government in
only limited arenas over a limited number of policy issues. Still, the risk of
rigidity cannot be eliminated."' Moreover, even marginally corporatist
institutions can be seen as coopting political dissent by institutionalizing
the role of disruptive social groups in policy making.257 By this I mean that
providing access to groups who define themselves in terms of their outsider
status might undermine their role as critics of the system. Some organiza-
tions will view the participation and responsibility that collaboration por-
tends as ultimately disempowering.

d. Unfettered Agency Discretion

Even if the threats of subdelegation and corporatism are more imag-
ined than real, collaboration poses another danger: it may augment
unchecked agency discretion. The discussion of reg-neg and Project XL in
Part III suggests that agencies should have broad enforcement discretion

it. The institutional infrastructure necessary to support corporatism, such as unfragmented peak-
level associations of labor and capital and a centralized national policy-making system, are absent
in the United States.

Corporatist structures require a high level of interest aggregation, usually culminating in
the existence and interrelationship of peak associations representing set interest groups,
with the members of these groups accepting the legitimacy both of elite bargaining and
decision-making by these associations and government and of the enforcement of the
decisions so reached by the associations involved. The viability of corporatism thereby
necessitates the existence of supportive cultural conditions rooted to the existence of
strong interest groups, strong peak associations, respect for group politics and inter-
associational decision-making, and belief in the value and importance of consensual
policy-making and administration designed to serve the well-being of the groups
involved as well as of the greater community.

David Johnson, The Canadian Regulatory System and Corporatism: Empirical Findings and Analytical
Implications, 8 CANADIAN J.L. & SOC'Y 95, 104 (1993).

255. Philippe Schmitter, The Irony of Modern Democracy and Efforts to Improve Its Practice,
20 POL. & Soc'Y 507, 509 (1992). Schmitter was responding to the neo-corporatist agenda of
Joshua Cohen and Joel Rogers in Secondary Associations and Democratic Governance, 20 POL. &
SOC'Y 393 (1992), in which the authors propose a greater role for private groups, including envi-
ronmental groups, in governance.

256. See Johnson, supra note 254, at 106.
257. For the view that the state institutionalizes movements as a form of social control, see

FRANCES Fox PIVEN & RICHARD CLOWARD, POOR PEOPLE'S MOVEMENTS: WHY THEY
SUCCEED, How THEY FAIL (1977).
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within which to facilitate agreements with stakeholder groups. Indeed, one
could reasonably infer from that discussion that agencies and stakeholders
ought to have broad enough discretion to reconsider the limits of statutes
themselves, if the scope of the problem requires it. To some extent, the col-
laborative model presented here overlaps with recent appeals for "reflexive
regulation""25 and "cooperative implementation,"' 9 which call for increased
reliance on private entities to regulate themselves. All of these proposals
require that agencies enjoy broad enough enforcement discretion to waive
existing requirements under some circumstances and to negotiate
"individuated" agreements with firms that may depart from the letter of the
law.

26°

Project XL nicely illustrates an agency's potential to increase its
authority by adopting an expansive view of its enforcement discretion.
Although the EPA assumed that approval for XL projects falls within its
enforcement discretion, Project XL has not been specifically authorized by
legislation. In its Federal Register announcement of Project XL, the EPA
finessed this issue by stating that the agency will "seek to use a variety of
administrative and compliance mechanisms to provide regulatory flexibil-
ity for final project agreements." 261 The expansion of enforcement discre-
tion may be particularly troubling in light of the Supreme Court's decision
in Heckler v. Chaney,C2 in which the Court held presumptively unre-
viewable the Food and Drug Administration's decision not to initiate
enforcement proceedings under the Food, Drug, and Cosmetic Act.26' As

258. See Orts, supra note 74, at 1234 (proposing the adoption of environmental manage-
ment standards as part of a reflexive, self-regulatory regime).

259. See Douglas C. Michael, Cooperative Implementation of Federal Regulations, 13 YALE J.
ON REG. 535, 541 (1996) (describing cooperative implementation in terms of governmental reli-
ance on regulated entities to develop implementation plans themselves).

260. See Breger, supra note 244, at 335-38 (describing how flexibility in the form of waivers
and settlement agreements raises the threat of"a new despotism" by uncontrolled agencies). See
also recent attempts by the northeastern states (known as OTAG and empowered to act together
collectively under the CAA) to negotiate a voluntary National Low Emission Vehicle program
with automakers (to control air pollutants from mobile sources). The voluntary agreement
would be enforced by the EPA. The EPA's effort to enforce such a voluntary agreement, which
appears not to have been contemplated in the CAA and may, in fact, violate the prohibition on
tightening mobile-source emission standards before the year 2004, would be a novel extension of
its jurisdiction, which it would likely defend as within its enforcement discretion. In a related
case, the D.C. Circuit recently held that the EPA cannot force a state to comply with the Cali-
fornia low emission vehicle program, although a state may choose to do so under the CAA. See
Virginia v. EPA, 108 F.3d 1397, 1412 (D.C. Cir. 1997).

261. Regulatory Reinvention (XL) Pilot Project, 60 Fed. Reg. 27,282, 27,287 (1995).
262. 470 U.S. 821 (1985).
263. 21 U.S.C. §§ 301-395 (1994). The FDA commissioner refused to prosecute parties for

distributing or purchasing drugs for use in human executions. The Court held that the refusal to
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Marshall Breger points out, if agencies increasingly use their discretion
"not to act" by declining to enforce existing regulations against some
companies, or by negotiating settlement agreements that contain
conditions the agency could not normally enforce, the presumption in
Chaney could lead to vastly enhanced enforcement discretion. 64 Widely
applied beyond traditional prosecutorial decisions to investigate or enforce,
Chaney has, in the words of one judge, "mischevious potential."6 ' In light
of the considerable uncertainty surrounding how to measure environmental
benefits from an XL project and the potential for the EPA to approve
trades of one environmental benefit against another, observers concerned
about legitimacy might insist on explicit congressional approval.

2. Tools for Constraining Discretion

In the face of such concerns, advocates of reg-neg and XL are quick to
point out that collusion, subdelegation, and agency abdication of respon-
sibility are unlikely, or at least no more likely, to occur with new initiatives
than with traditional notice and comment because they are subject to
existing mechanisms designed to guarantee accountability. In this section,
I canvas the arguments most frequently offered to allay the fears described
above. Notably, they all propose to constrain agency discretion.

a. The Agency Decides

In all of these processes, defenders would assert, the agency continues
to be the ultimate decisionmaker and arbiter of the larger public interest.
Any flexibility granted to firms under Project XL pursuant to the EPA's
enforcement authority may later be revoked; the agency may withdraw
from an FPA at any time and revert to traditional permitting or pursue an
enforcement action. Negotiated rules are still subject to notice and com-
ment and the agency always retains the authority to deviate from a consen-
sus rule. As if to illustrate the point, the Seventh Circuit recently held, in
USA Group Loan Services, Inc. v. Riley, 66 that negotiated rule making does
not obligate an agency to bargain in good faith. The court underscored the

institute enforcement proceedings was controlled by agency discretion pursuant to section
701(a)(2) of the APA, and that the presumption of unreviewability was not overcome by the
enforcement provisions of the Food, Drug, and Cosmetic Act.

264. See Breger, supra note 244, at 348-49.
265. See Wald, supra note 16, at 255.
266. 82 F.3d 708 (7th Cir. 1996).
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agency's ultimate authority to promulgate rules that depart from negotiated
agreements.

In USA Group, third-party loan servicers of federal student loans chal-
lenged the Department of Education's regulations pursuant to the Higher
Education Act.267 The regulations made such servicers jointly and severally
liable for violations of the statutes, regulations, or contracts governing the
student loan program.2 8 The servicers argued that the Department of Edu-
cation adopted the regulations in violation of the negotiated rule-making
process required by the act,269 because the agency had breached its obliga-
tion to bargain in good faith. The agency had promised to depart from the
negotiated consensus only for "compelling reasons." The alleged breach of
good faith occurred when the department withdrew its initial proposal to
cap the servicers' liability, after the industry had rejected the cap and
pressed for a rule imposing no liability.270 The servicers argued that the
department's failure to promulgate the liability cap as part of the rule was a
breach of good faith.

The court held that a promise to bargain in good faith is not enforce-
able under the NRA, and that even if it were, there was no evidence of bad
faith in the record.27

1 Judge Posner's majority opinion took strong umbrage
at the notion that an agency's hands could be tied by its promise to a nego-
tiating committee that it would only depart from a consensus rule for com-
pelling reasons. "The propriety of such a promise may be questioned, 73

he wrote. "It sounds like an abdication of regulatory authority to the
regulated, the full burgeoning of the interest-group state, and the final con-
firmation of the 'capture' theory of administrative regulation."' 74 Thus, the

267. 20 USC §§ 1001-1146 (1994).
268. The regulations were promulgated pursuant to the department's authority to establish

minimum standards of management and accountability under Title IV of the act. See id.
§ 1082(a)(1).

269. The act requires that the secretary submit draft regulations to regulatory negotiation in
accord with any successor law to the Administrative Conference's recommendations on nego-
tiated rule making. See id. § 1098a(b). The NRA was the "successor law."

270. See USA Group, 82 F.3d at 714.
271. The Court refused to grant the servicers discovery of participants' notes to enable

them to unearth evidence of bad faith. Even if the obligation to bargain in good faith were to
apply (which the Court doubted), the majority would have denied the servicers discovery. To do
otherwise would, in Judge Posner's words, "stretch out judicial proceedings unconscionably" and
undermine the purposes of the NRA. "If as in this case the public record discloses no evidence of
bad faith on the part of the agency, that should be the end of the inquiry." Id. at 715.

272. See id. at 714.
273. Id.
274. Id.
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most extensive judicial commentary on reg-neg to date reinforces the ulti-

mate decision-making authority of the agency."'
Indeed, nothing in either the reg-neg or XL process obligates the

agency to comply with a decision reached by stakeholders. The possibility

of subverting the public interest is further reduced by the transparency

guaranteed by compliance with FACA, which requires that negotiations be

held as open meetings and documented in a public record.276 The public is

certainly no less represented in these proceedings than it is in traditional
notice and comment.

Finally, any improprieties in the decision-making process can always

be challenged through petitions for judicial review. As mentioned earlier,

the NRA stipulates that negotiated rules must receive the same level of

review as rules produced through notice and comment, ensuring that they

will be subject to the malleable and sometimes rigorous "arbitrary and

capricious standard" of review. 77  Both negotiated rules and permit

approvals under Project XL are still subject to legal challenge. 78  Thus,

agencies are ultimately accountable for defending the lawfulness of their

decisions.

b. Corporatism Is Not a Threat

Proponents of reg-neg and XL would further argue that concerns about

corporatism are misplaced or exaggerated. In fact, decision-making proc-

esses with corporatist features are likely to be more prevalent than com-

275. In the only other case in which a court commented on negotiated rule making in a
review of a rule produced using the process, the Ninth Circuit sounded a more positive note:
"Notwithstanding the Petitioners challenge, the Final Rule is the result of a site-specific informal
rule-making process that included virtually unprecedented cooperation between the government
agency and the directly affected parties. Petitioners arguments afford no reason for this Court
disruptively to interject itself into the picture." Central Ariz. Water Conservation Dist. v. EPA,
990 F.2d 1531, 1544 (9th Cir. 1993) (upholding a reduction in sulfur dioxide emissions in order
to improve visibility at the Grand Canyon).

276. See Fiorino & Kirtz, suprra note 105, at 40. Note, however, that the Intel process did
not comply with FACA. In order to observe meetings, outsiders to the stakeholder team had to
formally apply for "observer status." The applicability of FACA could be an issue in future XL
projects.

277. See Negotiated Rulemaking Act, 5 U.S.C. § 570 (1994).
278. Of the twelve final EPA rules developed through regulatory negotiation, six have been

subject to legal challenges. See Coglianese, supra note 16, at 37. Challenges have been filed by
both participants and nonparticipants in the reg-negs. None of the rules were struck down by
the reviewing court. In no case did the court comment in more than a passing way on the proc-
ess by which the rule was produced. It is unclear from the data whether more aspects of these
rules would have been subject to petitions for review in the absence of reg-neg, or whether, once
a challenge was made, a settlement would have been less likely.
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monly acknowledged, at least in some policy sectors. Yet, they appear to
function without posing grave threats to administrative legitimacy and
with the tacit or explicit approval of the Supreme Court.279 The arrange-
ments that so disturbed the Supreme Court in the famous nondelegation
cases are not repeated in current collaborative efforts. In those cases,
policy-making authority was delegated to private interests that were not
part of a balanced group, the government did not maintain an active role
in the process, and there were few, if any, procedural checks on the groups'
conduct.2'8

c. Authorizing Legislation

To address concerns about expanding enforcement discretion, advo-
cates of reg-neg and XL would likely support specific authorizing legisla-

281tion. Just as it endorsed negotiated rule making by passing the NRA,
Congress could pass legislation approving, under certain conditions, agency
departures from promulgated rules or statutory limits. Those conditions
might require that there be: (1) some significant promise of superior envi-
ronmental performance; (2) no risk of disastrous adverse effects; and (3)
the presence of reliable monitoring mechanisms. In fact, the Senate
recently considered a bill authorizing agencies to waive existing regulatory
requirements in exchange for enforceable agreements to use alternative
compliance strategies. The bill was widely viewed as authorizing Project
XL. 282 Such "waiver" bills would ameliorate concerns raised by the Chaney

279. See Johnson, supra note 254, at 119-20. The administrative state features numerous
delegations of authority to private groups that appear to be tolerated by the Court despite their
uncomfortable coexistence with separation of powers jurisprudence. For example, see Harold J.
Krent, Legal Theory: Fragmenting the Unitary Executive: Congressional Delegations of Administrative
Authority Outside the Federal Government, 85 Nw. U. L. REV. 62, 85-87 (1990). Among Krent's
examples are a nonprofit corporation empowered to have some responsibility for determining
hospital accreditation; dairy farmers and milk handlers authorized to exert voting control over
prices set through department of Agriculture marketing orders; and numerous other instances in
which "producer groups ... help determine ... production quotas .... standards of quality, unfair
trade practices, and research and development agendas." Id. at 87.

280. See cases cited supra note 250. The Supreme Court has, in the past, tolerated other
schemes in which the private activity was subject to oversight by administrators. See Louis Jaffe,
Law Making by Private Groups, 51 HARV. L. REV. 201, 237 (1937).

281. In a briefing memorandum on Project XL, George Hawkins, senior advisor of EPA
Region 1, advocated that the agency itself press for such legislation. See Memorandum from
George Hawkins to Project XL Staff, supra note 219.

282. See Innovative Compliance Act, S. 2160, 104th Cong. (1996). The bill would have
authorized waivers only when a number of conditions were met, including the following: (1) the
facility is in compliance with all applicable environmental and public health regulations; (2) the
alternative compliance strategy will achieve "better overall environmental results" than would be
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principle. Even without specific legislation, however, Chaney may be lim-
ited, in future cases, to traditional prosecutorial decisions, which .would
help to prevent agency abuse of enforcement discretion. 283

B. The Need for More- Discretion

To the extent that existing oversight mechanisms and the USA Group
decision comfort critics, however, they portray collaborative experiments
as efforts to merely tinker with the existing regime. In other words, all of
these responses to concerns about legitimacy imagine that reg-neg and XL
are extreme examples of interest representation that can be checked with
familiar discretion constraining controls. In fact, the very oversight
mechanisms upon which we rely to guarantee legitimacy in an interest rep-
resentation regime may frustrate the goals of collaboration and undermine
sound governance. In this section, I explain why the pursuit of collabora-
tion requires loosening traditional constraints on agency discretion.

1. Good Faith Bargaining

Viewing reg-neg only through the lens of interest representation, as
does Judge Posner's majority opinion in USA Group, may stifle reg-neg's
potential to facilitate collaboration. Judge Posner regards the promise to
bargain in good faith primarily as a threat to the agency's authority rather
than as a necessary element of a collaborative regime. As the court
pointed out, however, an agency's decision to withdraw a proposal once it
has been rejected is not a failure to bargain in good faith. Moreover, had
the court held that the NRA does create an obligation to bargain in good
faith, it would not have altered the outcome in the case. Such a holding
might, however, have bolstered the reg-neg process by creating more incen-
tives for parties to participate. Were it committed to a collaborative
regime, Congress might consider amending the NRA to explicitly impose
such an obligation on agencies.8 4

achieved under current regulatory requirements; 3) the alternative compliance strategy will not
result in adverse cross-media impacts; and 4) the alternative compliance strategy provides
accountability, monitoring, enforceability, and public and agency access to information at least
equal to that provided by the waived rule. The bill appears to have died.

283. See Breger, supra note 244, at 349.
284. There is precedent for such an obligation in labor law. The Federal Service Labor-

Management Relations Statute, 5 U.S.C. § 7114(a)(4) (1994), requires agency representatives to
negotiate collective bargaining agreements in good faith and makes it an unfair labor practice to
refuse to do so. See Fort Stewart Schs. v. Federal Labor Relations Auth., 495 U.S. 641, 644
(1990).
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2. Presumptive Deference

The success of experiments like reg-neg may also require relaxed
judicial review in which courts grant presumptive deference to negotiated
rules. As Lawrence Susskind suggested over a decade ago, courts might
review the reg-neg process only to ensure that it provides: (1) adequate
notice; (2) financial resources for disadvantaged groups; (3) a reasonable
record of formal meetings; (4) ample opportunity for all parties to review
the final draft; (5) an opportunity for all parties to discuss the results of the
review and comment process; (6) a chance for all interested parties to
shape the scope of the negotiation agenda, select a facilitator, and receive
access to the information they request; (7) a clear explanation by the
agency of its obligation to the negotiating committee; and (8) an oppor-
tunity for all parties to sign off on a final version of the agreement."' Pre-
sumptive deference would place the onus on the challenger to demonstrate
the absence of one or more of these conditions.

To pursue the promise of collaboration glimpsed in the reg-neg and
XL examples above, agencies must presumptively commit to agreements
developed in these processes, and courts must presumptively defer to them.
If not, participants will never engage in the prolonged negotiation and
planning required to produce either a consensus rule or an FPA. The pro-
liferation of collaborative experiments, absent presumptive deference to
the rules or agreements reached, may lead to a frustrating cycle of agency
innovation and judicial reversal, which will ultimately amount to little, if
any, change.

3. Goal-Oriented Statutes, Not Waivers

Surprisingly, specific authorizing legislation may actually be an obsta-
cle to collaboration. While such statutes might assuage concerns about
accountability in an interest representation regime, premature institution-
alization through legislation might limit the opportunities for communities
to develop and shape collaborative processes to fit particular contexts.186 In
other words, mandating collaboration might undermine local efforts at
problem-solving and institutional design. Not every regulatory problem

285. See Susskind & McMahon, supra note 100, at 164.
286. For examples of potentially collaborative processes that are not managed by state

agencies, see SANFORD LEWIS, THE GOOD NEIGHBOR PROJECT (1992). The Good Neighbor
Project offers support to local communities seeking to negotiate enforceable agreements with
firms that have an impact on their local environment. A number of these agreements have been
concluded around the country, usually in the wake of environmental accidents.
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can be solved using the same decision-making process or conducted
according to the same script. Moreover, at least some agency officials feel
that existing statutes and regulations allow adequate flexibility for experi-
ments like Project XL."' Congress should provide more resources for
experimentation, they argue, rather than drafting new laws.

In addition, statutes that announce general goals without dictating
the means of achieving them are more likely to encourage collaborative
experiments than those that are highly prescriptive. Goal-oriented statutes
would improve the chances of solutions like the one that emerged in the
negotiated rule making to control woodstove emissions described above.
Latitude to focus on goals and be judged by results would enable the EPA
to authorize cross-media trade offs in an XL project, even when such trades
are not specifically contemplated by the statute. To be sure, calculating
and measuring the net benefit of such tradeoffs will be a complicated and
controversial process. Companies might exploit such experiments in an
effort to circumvent environmental regulation to the maximum extent pos-
sible. On the other hand, processes like XL may allow companies to
experiment with approaches that do, in fact, provide net environmental
benefits while also allowing them to meet their production goals.

The appeal for goal-oriented statutes rests partly on the hope that
collaborative experiments can function as information-gathering mecha-
nisms, designed to inform future legislation. Rather than a threat to con-
gressional authority, these experiments might be a critical resource for
legislators. If the agency becomes the site for a variety of actors to negoti-
ate, test, and assess regulatory policy, then it becomes important that legis-
lation be adequately indeterminate. That is, in order to provide the agency
with the flexibility it needs to work in conjunction with affected interests,
legislation should not preordain solutions; without taking the risk that the
statute may not have contemplated the negotiated solutions, it is difficult
to explore promising administrative strategies. This may be less of an
obstacle to collaboration than it once was. In the wake of Chevron, defer-
ence to agency interpretations of law might help to promote experi-
mentation, at least when courts construe statutes as ambiguous. 89

287. See Interview with Jeff Rosenbloom, supra note 166.
288. See Funk, supra note 85, at 66-74 (arguing that the consensus-based rule produced in

the woodstove reg-neg was a violation of sections 111 and 114 of the Clean Air Act). Manu-
facturers of woodstoves did agree to comply with proposed emission standards earlier than they
would have otherwise, and they also helped to devise a superior method for testing emissions.

289. One empirical study showed that Chevron resulted in approximately a 40% decline in
remands and reversals of agency decisions. See Peter H. Schuck & E. Donald Elliot, To the
Chevron Station: An Empirical Study of Federal Administrative Law, 1990 DUKE L.J. 984, 1030. On
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Understandably, mainstream administrative law scholars and practi-
tioners will hardly welcome an appeal for goal-oriented statutes coupled
with a problem-solving approach that allows agencies to toy with the
bounds of lawful authority.2'9 Critics will argue that collaborative experi-
ments require heightened scrutiny, less deference and more precise statutes
to guarantee accountability. As previously discussed, this is the typical
response to new initiatives like reg-neg. To clarify, I am not advocating
that agencies collude with private interests to deliberately flout statutory
limits. My point is not to promote unlawful outcomes, but rather to high-
light the inevitable tension between a collaborative regime and traditional
mechanisms of constraining discretion. There are disadvantages to overly
narrowing the scope of collaborative initiatives at the outset, just as there
are costs to abandoning any legal checks on the outcomes to which partici-
pants might agree.

The choice is between a regime in which the legislature establishes
goals and specifies mechanisms for achieving them, and one in which Con-
gress establishes goals and affords agencies and stakeholders the latitude to
devise solutions compatible with them. This choice raises the inevitable
conflict between discretion and accountability that pervades administrative
law, a conflict that collaboration with stakeholders might exacerbate.
While it is difficult to identify and implement public policy goals without
the participation of affected groups, it is equally difficult to control the risk
of faction and self-dealing if the legislature fails to establish sufficient limits
on the range of permissible outcomes to which those groups might agree.

Even if Congress tried to limit the solutions that parties could reach,
leaving only implementation open to negotiation, the divide between estab-
lishing and implementing solutions is slippery. Such an attempt would be
reminiscent of efforts in the Supreme Court's earlier struggles with the
nondelegation doctrine to divide fundamental policy making, which is the
responsibility of Congress, from filling in the details, which is appropriately

the other hand, even Chevron leaves ample room to constrain agency discretion by finding that
Congress did, in fact, address and resolve the question at issue. Indeed, some studies show that
Chevron deference is declining, at least at the Supreme Court. See Thomas W. Merrill, Judicial
Deference to Executive Precedent, 101 YALE L.J. 969, 970 (1992); Richard J. Pierce, Jr., The
Supreme Court's New Hypertextualism: An Invitation to Cacophony and Incoherence in the
Administrative State, 95 COLUM. L. REv. 749 (1995).

290. See David Schoenbrod, The Delegation Doctrine: Could the Court Give It Substance?, 83
MICH. L. REV. 1223, 1249-74 (1985) (developing and advocating a test to control improper
delegation). But cf. Jerry L. Mashaw, Prodelegation: Why Administrators Should Make Political
Decisions, 1 J.L. ECON. & ORG. 81 (1985) (describing the arguments advanced by critics of broad
delegations and making the case that broad delegations may increase the democratic responsive-
ness of the administrative system).
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delegated to agencies.29' I do not purport to solve this problem here, only
to suggest that the pursuit of collaboration-of creative, adaptive solutions
that reallocate responsibility across the public-private divide-places the
conflict between discretion and accountability in stark relief. An exclusive
focus on constraining discretion and continued adherence to a system of
interest representation obscures the need to devise mechanisms through
which to impose limits and yet reconsider those limits at the same time.

In the experimental stages of collaborative processes, I too am uncom-
fortable with the notion that legislation should be less prescriptive and
more goal oriented. Without the freedom to experiment, however, new
initiatives are hobbled from the start. Even a few failures will likely over-
whelm all that is promising about these initiatives and will restore the full-
blown adversarial regime-a regime that all agree is seriously flawed and in
which all sides are deeply invested. We should, at least, be aware of such
problems as we debate the merits of specific legislation and the appropriate
standard of judicial review.

C. Transcending the Discretion Debate

Greater deference to agency discretion and goal-oriented statutes are
not enough, however. A model of collaboration suggests that the way to
address unsound governance is to look beyond the choice between con-
straining agency discretion and deferring to it. A collaborative perspective
requires that we reconceive the relationships and responsibilities among
public and private actors in the regulatory process. A reconceptualization
of these roles necessarily nudges courts from the center of administrative
law theory to its margins. 92 By this, I do not mean to suggest that judicial
review is irrelevant (although in the age of Chevron and Chaney, most rules
and agency enforcement decisions are likely to attract deference).2 93 Nor
do I suggest that courts should defer in most cases unless, for instance, a
rule is unconstitutional or inconsistent with the governing statute.294

291. See J.W. Hampton v. United States, 276 U.S. 394 (1928); United States v. Grimaud,
220 U.S. 506 (1911); Field v. Clark, 143 U.S. 649 (1892).

292. For a different effort to refocus the attention of administrative law, see Rose-
Ackerman, supra note 6 (arguing that public policy and public choice theory could redirect the
study of administrative law, shifting the focus from judicial review of agency behavior to the
institutional and bureaucratic realities of administrative decision making).

293. See Wald, supra note 16, at 242 (citing statistics indicating that the D.C. Circuit
reversed in only 10 out of 29 challenges to agency interpretations of rules).

294. See Pierce, supra note 27, at 199 (arguing that rule making is an inherently political
process and that congressional and executive review of rules is more responsive to people's pref-
erences than judicial review).
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While collaboration may require greater deference at a minimum, the seri-
ous problems confronting the regulatory process are unlikely to be solved
merely by hyper-deference on the part of judges. The point of proposing a
collaborative model is to transcend the constraints of the deference debates
and focus on creating a problem-oriented, adaptive, and participatory regu-
latory system.

To do so, we must explore alternative sources of accountability that do
not rely solely on stringent judicial review or the imposition of analytic
requirements that threaten to "petrify" the rule-making process.! As we
have seen in the four examples above, there are a variety of ways in which
actors and institutions might play a greater role, not just in rule making,
but also in implementation, monitoring, and oversight. These roles
include agency and community participation in corporate decision-making
bodies; third-party certification or auditing of corporate practices; and
increased monitoring by, and disclosure directly to, communities as well as
agencies. All of these arrangements require vigilant application of criteria
for measuring progress toward goals.296 There are a variety of ways for
responsibility to be shared. Rethinking public and private responsibilities
for rule making, implementation, and enforcement need not amount to
governmental retreat. Ensuring accountability remains a challenge in col-
laborative experiments, but it does not require the agency to perform every
role itself.

It may turn out that many kinds of knowledge are relevant to the
design and implementation of rules, including knowledge that has not tra-
ditionally been regarded as expert. For example, local homeowners may
have valuable information about how police might improve law enforce-
ment; school administrators and teachers may offer expertise about how to
accommodate children with special needs; tribal communities may possess
important insight about ecosystem management; employees may know a
great deal about preventing exposure to workplace hazards. The challenge
is to resist the notion that agency cultivation of broader, more direct par-
ticipation in governance, in specific regulatory contexts, necessarily erodes
governmental power, or that it always undermines the legitimacy of the
administrative regime. To argue that the government should cultivate the

295. See Job Creation and Wage Enhancement Act, H.R. 9, 104th Cong. (1995);
Comprehensive Regulatory Reform Act, S. 343, 104th Cong. (1995). Pierce argues that, if
passed, this version of regulatory reform would "petrify" the already ossified rule-making process.
See Pierce, supra note 27, at 196-97.

296. See Breger, supra note 244, at 336 (arguing that discretion can be cabined through the
use of structural procedures such as criteria for eligibility that requires participants in a "flexible"
regulatory regime to meet objective performance standards).
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capacity of nongovernmental groups does not detract from the legitimacy
of regulatory decisions; it increases legitimacy.

CONCLUSION: RECONCEIVING ACCOUNTABILITY

At a critical juncture in administrative law and at a time of regulatory
flux, proposals about how best to control agency discretion continue to
dominate political and scholarly discussion. Such proposals do not respond
to many of the most serious problems of rule making, implementation, and
enforcement. Recent experiments with multi-stakeholder decision-making
processes, such as regulatory negotiation and Project XL, which offer par-
ties more direct access to, and responsibility for, all stages of the adminis-
trative process are promising alternatives to discretion-constraining
instruments. They have some potential to facilitate problem solving, pro-
duce better-quality rules, and create mechanisms of accountability that
take advantage of the capacities of nongovernmental groups. They are not,
however, without limitations.

It is still unclear whether a collaborative model that remains depend-
ent upon interest groups can overcome the pathologies of interest represen-
tation, including its strategic-bargaining orientation and its tendency to
exclude less-organized interests. Moreover, the potential for a problem-
oriented, deliberative dynamic to emerge in the administrative process may
be undermined by the reality that "repeat players" interact to pursue their
interests in a wide variety of settings beyond rule making and implementa-
tion. Without understanding the ways in which the parties' interactions in
the legislative process, litigation, election campaigns, and state and local
regulation can hinder collaboration, attempts to foster it in one isolated
setting may be entirely frustrated. 97 That all administrative law reform
proposals must cope with the "structural embededdness" of agencies only
underscores the point.

Even if administrative agencies could be isolated from other fora, col-
laboration may not be a plausible option for all agencies. Throughout this
Article, while offering specific examples from only two regulatory contexts,
I have maintained that collaboration has the potential to affect the admin-
istrative process more broadly. Perhaps, however, collaborative experi-
ments are more likely to develop in the context of health and safety and
environmental regulation because technical, data-driven disputes lend
themselves to adaptive solutions, or because the regulated industries in
these sectors have accepted the inevitability of regulation and are willing

297. 1 thank Jane Schacter for emphasizing this point.
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to discuss implementation. These few experiments may be special, in other
words, and incapable of providing the basis for a larger theory. On the
other hand, collaborative processes may be more common than I have sup-
posed and have simply gone unrecognized or unheralded. Perhaps some
species of financial regulation have operated in a collaborative, as opposed
to adversarial, mode all along. The extent to which the lessons drawn here
might be useful for other regulatory contexts is still, in the absence of more
empirical accounts, unclear. Having begun the inquiry, I leave that impor-
tant next step to others.

In the end, despite their potential limitations and obvious shortcom-
ings, initiatives such as negotiated rule making and Project XL provide
glimmers of what a collaborative regime might look like. And yet, curi-
ously, even the proponents of these new initiatives appear to minimize
their potential to challenge the prevailing conceptual framework of admin-
istrative law. Proponents suggest that existing constraints on agency
discretion adequately control the risks and excesses of these experiments,
without considering that those constraints may actually impede the best
impulses of the new initiatives. Reluctance to use these processes as the
impetus for rethinking mechanisms of accountability in administrative law
may derive from a genuine belief that these processes are best used as minor
reforms. Alternatively, the reluctance may stem from an appreciation of
the real risks of factionalism and agency capture that they pose. But some
of the hesitancy to push these ideas further may be rooted in an unwilling-
ness to grapple with the traditional model of the administrative process and
the dominant conception of public and private roles in governance. Faced
with having to envision a new decision-making regime, 298 erect the legal
structures necessary to support it, and defend its constitutionality, it is eas-
ier to insist that nothing really new is going on.

298. See PHILIPPE NONET, ADMINISTRATIVE JUSTICE: ADVOCACY AND CHANGE IN A
GOVERNMENT AGENCY (1969) (addressing the problem of creating a flexible and participatory
administrative structure in his study of worker's comper.sation); see also PHILIPPE NONET &
PHILIP SELZNICK, LAW AND SOCIETY IN TRANSITION: TOWARD RESPONSIVE LAW 73-78 (1978);
Orts, supra note 74; Gunther Teubner, Substantive and Reflexive Elements in Modern Law, 17 L. &
SOC'Y REV. 239, 273-75 (1983) (articulating a theory of legal self-restraint in which law does
not take regulatory responsibility for the outcome of social processes, but rather restricts itself to
the installation, correction, and redefinition of democratic self-regulatory mechanisms).




